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Re: Election Office Case No. P-020-LU710-CHI
P=-023-LU710~-CHI

Gentlemen:

The above pre-election protests were filed pursuant to the
Rules for the IBT International Union Delegate and Officer
Election, revised August 1, 1990 ("Rules"™). Both protests concern
the right of the protestors to engage in campaign activities with
respect to the 1991 IBT International Union Convention delegate and
International Union Officer election on the property of Yellow
Freight Systems, Inc. at its Chicago Ridge, Illinois terminal.

Neither Mr. McGinnis or Mr. Clement are employees of Yellow
Freight. Both however are members of IBT Local Union 710 which
represents employees of Yellow Freight. It is undisputed that both
were attempting to engage in campaign activities related to the
International Union Delegate and Officer Elections and were told
by Yellow Freight’s supervisory and/or security personnel that they
could not engage in such activities on company property. Police
officers were called to the scene who similarly instructed Messrs.
McGinnis and Clement that they had to remain on public property
when conducting their campaign activaties.

Yellow Freight prohibits all distribution and solicitation by

persons not employed by it on its property. Yellow Freight rules
states as follows:

e S~



Robert McGinnis
January 3, 1991
Page 2

"There shall be no distribution of literature
or solicitation by non-employees in working or
non-working areas during working or non-
working times. In other words, non-employees
are not allowed on company property for the
purpose of distributing 1literature or
soliciting."”

It is the Election Officer’s position that such broad, non-
solicitation, non-distribution rules is inappropriate. Such rule
does not conport with substantive Federal law dealing with non-
employee access to employer premises. Therefore, the rule is
violative of Article VIII, §10(d) of the Rules prohibiting the
placement of restrictions upon IBT members pre-existing rights to
solicit support, distribute leaflets or literature, and engage in
similar activities on employer premises.

Union members have a right protected by the National Labor
Relations Act to engage in communications, solicitations and the
like with respect to intra-Union affairs including intra-union
elections. District ILodge 91, International Association of
Machinist v. NIRB, 814 F. 2nd 876 (2nd Cir. 1987); NLRB v,

Methodist Hospital of Gary, Inc., 732 F. 2nd 43 (7th Cir. 1984);
ABF Freight System v. NLRB, 673 F. 2nd 229 (8th Cir. 1982).

Right to engage in such communications includes right to
access of non-employees. Where denial of all access to the
property of an employer would prevent effective communications with
such employer’s employees by non-employees, the employer’s private
property rights must accommodate the right to engage in such
communication type activities. Jean Country, 291 NLRB No. ¢4
(1988) . Since the substantive Federal right to engage in
communication and solicitation includes the rights to engage in
such communication and solicitations with respect to trade union
election activities, the Employer’s rights to private property must
acconmodate the right to engage in such campaign activities.

Property that is purely public cannot be controlled by the
employer, who cannot interfere with protected activity including
campaigning activities on such property. Lechmere v. NIRB, 914 F.
2nd 313 (1st. Cir. 1990). An employer’s private property rights
with respect to property which is technically private, but open to
the public, such as shopping malls, access roads, and parking lots
is normally insufficient to overrule the right of access by non-
employees. Similarly, where the employer has traditionally
permitted non-employees to engage in solicitation other than Union
solicitation on its property, the employer by practice has
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demonstrated that its private property interest is insufficient to
override access rights for Union, intra-Union election purposes.
MMMMUMMWW
its employees only, such rights cannot outweigh the right of non-
employees to have access to the property if no effective alternate
means of communications exist. Lechmere v, NLRB, supra.; Jean
Country, supra.; Trident Seafoods Corp. 293 NLRB 125 (1989). The
alternate means must be reasonable, not overly costly or time-
consuming and must generally permit face-to-face communications.
National Maritime Union v. NLRB, 867 Fed. 2nd, 767 2nd Cir. (1989).

Thus, in the instant case, Yellow Freights’ property interest
must yield to a limited right of access by IBT members, not
employed by Yellow Freight, if denying such access would prevent
effective communications between IBT members not employed by Yellow
Freight and those so employed.

The Election Officer’s investigation determines that the
chicago Ridge, Illinois facility is located on the corner of Harlem
Avenue and 103rd Street, Chicago Ridge, Illinois. Both streets
are main and busy thoroughfares. The facility contains three (3)
parking areas. Drivers park in a parking lot located on 103rd
Street, but across that street from the main terminal facilities.
There is a parking lot for visitors and dockmen located adjacent

to Harlem Avenue. Office staff parking is located adjacent to
103rd Street.

Persons who park in the driver parking 1lots utilize an
entrance or gate located along side the staff parking area for
entry into the staff parking area and subsequent entry, see below,
to the terminal facilities. Unfortunately, there is no public
sidewalk located on 103rd Street at that entrance nor is there a

public sidewalk on the other side of 103rd Street adjacent to the
drivers’ parking lot.

The visitor and dockmen parking area, as well as the office
staff parking area, are enclosed by a chain-link fence. This fence
has a gate which provides access to an open area located between
such parking lots and the terminal building itself. That gate is
also the gate utilized by all persons who park in the draver
parking lot for entry to the terminal facilitaes.

The only public areas for campaign purposes constitute a
public sidewalk located along Harlem Avenue. Campaigning in such
location would give access, however, to only cars entering the
visitor and dockmen parking area. There is no public sidewalk
located along 103rd Street which provides access to the pedestrian
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entrance for persons using the driver parking lot or the car entry
for persons utilizing the staff parking area.

campaigning along the public sidewalk would limit access only
to those cars entering the visitor and dockmen parking lot. There
would be no access to the Yellow Freight drivers or members of the
office staff. Drivers constitute the largest group of IBT members
employed by Yellow Freight.

There is an open area between the two parking lots bounded by
Harlem Avenue and 103rd Street, i.e., the visitor and dockmen and
office staff lots, and the actual terminal building itself. The
gate from the office staff parking lot, utilized by employees to
gain access to the terminal building exits into this open area.
Yellow Freight has permitted some solicitation in this area during
the Christmas season by United Way.

The Chicago Ridge, Illinois Yellow Freight facility prevents
meaningful access to non-employees without access to Yellow
Freight’s property. Appropriate access, limiting intrusion on
Yellow Freights’ private property rights to the greatest extent
possible, requires that non-employees be given access to the
driver’s parking lot located across the street from the terminal
facilities on 103rd Street. Campaigning in such parking lot would
provide access to the IBT drivers employed by Yellow Freight; the
dockmen could be accessed by campaigning on the public sidewalk
located along Harlem Avenue and adjacent to the driveway which
leads into the dockmen’s parking area from Harlem Avenue.
Alternately, access could be provided by permitting campaigning in
the open area located between the parking lots and the actual
terminal building. The Election Officer views the second form of
access to be somewhat more intrusive on Yellow Freights private

property rights than merely permitting access to the driver parking
lot.

The Election Officer has determined that meaningful access to
IBT members at Yellow Freight cannot be provided without some
limited intrusion upon Yellow Freight’s private property rights.
Such access is required by pre-existing subject Federal law and it
1s, therefore, a right granted to all IBT members under Article
VIII, §10(d) of the Rules. Yellow Freight, by interfering with
access rights of IBT members, thus violated the election Rules.
Therefore, the Election Officer directs that Yellow Freight shall
permit IBT members, including those not employed by it, to have
access to the driver parking lot. Alternately, Yellow Freight, as
its option, may grant access, in lieu of access to the parking lot,
to the open area outside its terminal building. Yellow Freight
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shall notify the Election Officer within five (5) days of this
decision as to whether it will grant access to the driver parking
lot or to the open area outside the terminal building. To afford
all Local 710 members knowledge of the limited right of access each
has for campaigning purposes to the Chicago Ridge, Illinois Yellow
Freight facility, the Election Officer will prepare a notice
indicating the type of access permitted, which notice shall be sent
to Local 710 for posting by it on all Local Union bulletin boards.

The above protest also alleges that IBT members, other than
the protestors and other than employees of Yellow Freight, have
pbeen discriminatory granted access while Yellow Freight has denied
protestors such access. The Election Officer’s investigation has
not uncovered sufficient evidence to substantiate this allegation.
Therefore, this portion of the protest is DENIED.

If any person is not satisfied with this determination, he may
request a hearing before the Administrator within twenty-four (24)
hours of his receipt of this letter. Such request shall be made
in writing and shall be served on Administrator Frederick B. Lacey
at LeBoeuf, Lamb, Leiby & MacRae, One Gateway Center, Newark, N.J.
07102-5311, Facsimile (201) 622-6693. Copies of the request for
hearing must be served on the parties listed above as well as upon
the Election Officer, IBT, 25 Louisiana Avenue, N.W., Washington,
D.C. 20001, Facsimile (202) 624-8792. A copy of the protest must
accompany the request for a hearing. The parties are reminded that
absent extraordinary circumstances, no party may rely upon evidence
that was not presented to the Office of the Election Officer in any
such appeal.

truly you

ichael H. HoXland

MHH/BJH/sst
cc: Mr. Frederick B. Lacey

Julie Hamos
Yellow Freight Systems, Inc.
Chicago Ridge, Illinois

Daniel Hornbeck, Esq.

Yellow Freight Systems, Inc.
P.O. Box 7563

10990 Roe Avenue

Overland Park, Kansas 66207
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IN RE:

ROBERT McGINNIS and PATRICK
CLEMENT,

Complainants,
and

IBT LOCAL UNION 710, YELLOW
FREIGHT SYSTEMS, INC.,

Respondenta.,
DECISION OF THE
INDEPENDENT ADMINISTRATOR

MIKE HEWER,
Complainant,
and

IBT LOCAL UNION 299, YELLOW
FREIGHTS SYSTEM8, INC.,

Raspondents.
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This matter is before ma on two separate appeals. The first
appeal is from a daecision of the Election Officer in Case Nos. p-
021-LU710-CHI and P-023-LU710-CHI. The second appeal is from
another decision of the Election Officer in Case No. P~165-LU299-

MGN. These appeals were consolidated for purposes of the hearing
conducted bhefore me. Given the important issues raised in thisg
appeal, I requested post-hearing submissions., Appearing in person

or by teleconference were the following personst Michael H.



P“

JAN=23~'91 Wl 19 44 IV 1 1 - -

Holland, John Sullivan and Barbara Hillwman, on behalf of the
Blection Officer; Julie Hamos and James DeHaan, Regional
Coordinators; Larry Hall and Patrick Kocian, attorney's for Yellow
Freight Bystems, Inc.; complainants Robert MoGinnis and Patrick
Clement, and Paul Levy, their attorney; Michael Hewer and Susan
Jennik, his attorney; Complainant Edward Vecchio, 8ecretary-
Treasurer of IBT Local Union 299; Frank Genty and Robert Jonss,
enployees of Yellow Freight,

These appeals involve the employer Yellow Fraeight Systens,
Inc. ("Yellow Freight"). The protest filed by Robert McGinnis and
Patrick Clement concerns an incident which occurred at the Yellow
Freight terminal located in Chicago Ridge, Illinois. The protest
filed by Mike Hewer concerns an incident which occurred at the
Yellow Freight facility located at 7701 West Jefferson, Detroit,
Michigan.

Each protest centers around an alleged Yellow Freight
violation of the rights of non-employee IBT members to engage in
campaign activities on Yellow Freight's property. Specifically,
the complainants have alleged that Yellow Freight, acting alone or
at the request of the respective lLocal Union, violated Article
VIII, § 10 of the Rules for the IBT International Union Delegate
and Officer Election, revised August 1, 1990 ("Election Rulesa®), by
refugsing to allow them limited access to Yellow Freight's property
for the sole purpose of campaigning among their fellow union

members.
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Yellow TFreight's policy prohibits any non-amployee from
engaging in any campaign activities on company property. 1Its
wvritten rule, applicable to all of its facilities, including
Chicago Ridge and Datroit, providea:

sol :I.c'f::::on. hbayl lnog:egglo:'t.ezrﬁ?\ugtziig : oii?o%m.ki::

areas during working or non-working t « In other

words, non-exmployees are not allowed on company property

for the purpose of dietributing literature or solieciting.

The Election Officer determined that Yellow Freight's "no
golicitation® policy, as enforced at its Chicago Ridge terminal,
vioclated the Election Rules and the March 14, 1989, Consent Order
by denying complainants McGinnis and Clement limited access to
Yellow Freight's property for campaign purposes. The Election
Officer found that the complainants did not have a reasonable
alternative means off of the company property for communicating
with IBT members employed at this facility. In contrast, the
Election officer held that at the Detroit facility Yellow Freight
had not viclated the Election Rules or the Consent Order when it
prohibited the complainant, Hewer, from engaging in campaign
activity on its property because he had a reasonable alternative
means of communicating with his fellow IBT memxbers off the
company's property.

Yellow Freight has appealed the Election Officer's decision in
both cases. Yellow Freight argues that the Election Officer and
the Independent Administrator lack jurisdiction over it because, as
an employer, it was not a party to the underlying civil RICO
litigation or the gonsent Order. In addition, Yellow Freight

==
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raises a preemption argument, contending that the National Labor
Relationsa Board ("NLRB") has exclusive jurisdiction over the claims
alleged in these protests. It also challenges the merits of the
Election Officer's determination as ¢to Itho Chicago Ridge
complainants.

I will address Yellow Freight's jurisdictional challenges
first, before turning to a discussion of the Election Officer's
application of the Election Rules to Yellow Freight.

I. Jurisdiotion

Yellow Freight's jurisdictional challenges, if successful,
would etrike at the heart of the effective enforcement of the
Election Rules. If the Court-appointed officers do not have the
power to prevent employers from (frustrating an IBT mnerber's
exercise of the right to campaign for delegate or officer
candidates, the Election Rules will have little meaning.

In approving and implementing the Consent Order and the
Election Rules, United States District cCourt Judge David N.
Edelstein established a comprehensive remedy designed to rid the
IBT of the "hideous influence of organized crime." United States
y. International Brotherbood of Teamsters, 728 F.Supp 1032, 1036
($.D.N.Y. 1990). The key to the success of this endeavor lies with
the "proposed framework for the first fully democratic, secret
ballot elections in the history of {the) union.® United States v,
International Brotherhood of Teamsters, 88 Civ. 4486 (DNE), slip
op, at 2 (S.D.N.Y. July 10, 1990). Judge Edelstein has

- -
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characterized an "honest, fair, and free" election process as the
"linchpin® of the efforts to cleanse the union of ocorrupt
influences. JId, at 3. According to the Court, "[n]o Question is
pmore central to the ultimate success of this Consant Decree.® Id.
at 2.

These lofty goals could not be achieved if third parties were
free to effectively disenfranchise the IBT membership. Thus, the
Eleotion Officer properly determined, in the exercise of the very
expertise concerning intraunion affairs that led to his court
appointment, that the right to bring campaign messages to employees
at their workplaces is fundamental to the ability of any candidates
to successfully campaign for union office, particularly candidates
who seek to unseat long-term incumbents who enjoy the advantages
that go with incumbency. Indeed, this right is especially
important where, as here, we are dealing with a union where, at
certain levels, as Judge Edelstein has stated, there exists the
“hideous influence of organized crime.® It also must be recognized
that some employers may have developed comfortable relationships
with Local incumbent union leadership that they might wish ¢to
preserve in office; and, to the extent this condition exists, thers
may be an inclination to hinder or impair the candidacy of those
who offer the prospect of being more aggressive or combative in
representing the employees.

Yellow Freight, and other similarly situated employers, have
the power, if not restrained, to subvert the electoral process and
thereby eviscerate the most critical provisions of the Consent
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order by preventing IBT members from exercising their right ¢o
campaign for delegate or officer candidates. The Consaent Order
provides for the first secret ballot, one-person-ons vote rank and
file election ever conducted in the IBT. However, unless IBT
pembers obtain true access to their fellow members for purposes of
canpaigning, the election process contemplated in the Consent Order
vill not be achieved. Since incumbent union officers have far
greater name recognition than members of the rank and file, and
often will have virtually unlimited access to IBT members at the
members' Jjob sites because of their status as union
representatives, candidates who are not in office must often have
access to work sites for campaign purposes if the playing field of
the election process is not to be tilted toward the incumbent.

The Election Rules promulgated by the Election Officer and
approved by order of Judge Edelstein recognize the nacessity of
equal access to work gltes for campaigning IBT members and provide
for jurisdiction over employers in order to enforce this rule.
Article VIII, § 10(q) of the Election Rules states that *no
restrictions shall be placed upon candidates' or members' pre-
existing rights to solicit support, distribute leaflets or
l1iterature . . . Or engage in similar activities on employer or
Union premises.® In addition, in Article XI, § 2, the Blection
Rules provide that the Election Officer may take "whatever remedial
action is appropriate® including "requiring or limiting access" to
guch premises. Enforcement of these rules requires jurisdiction
over employers such as Yellow Freight.
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The Election Rules, as so ordered by Judge Edelstein, refer to
a member's "pre-existing rights to solicit support . . . on
employer . . . premises." It is thus appropriate to examina the
meaning of "pre-existing rights." In general, the wpre-axisting
rights” to engage in campaign activity include any past practice or
agreement among employers and the IBT, or its members, wvhich allovs
for such campaign activity and any substantive rights of union
members to engage in such conduct as established by applicable lav.

The specific issue in the present protests is whethar the
complainants, non-employee IBT members, have any "pre-existing
right" to engage in campaign activity on Yellow Freight's property.
In his investigation, the Election Officer d4id not find any past
practice or agreement authorizing access by non-employee IBT
members to the Yellow Freight facilities in either Chicago Ridge or
Detroit. In fact, Yellow Freight has a strict "no solicitation"
policy prohibiting all non-employees from engaging in campaign
activities on any company property.

Non-employee IBT members, however, do have a limited right to
engage in campaign activity on an employer's premises as guaranteed
by the National Labor Relations Act ("NLRAY), 29 U.8.C. §
158 (a) (1), and decisions by the National Labor Relations Board
("NLRB") and federal courts interpreting this Act. Union members
have the right, protected by the NLRA, to engage in communications,
solicitations and the like with respect to intra-union affairs,
including intra-union elections. District lodge 91 International
Association of Machinists v. NLRB, 814 P.2d 876 (2d Cir. 1987);

-7=
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NLRB v. Methodist Hospital of Gary, Imc., 733 F.2d 43 (7th cir.
1984); ABF Freight Svstem, Inc. v. NLRB, 673 F.2d 228 (8th Cir.
19832). Noreover, as the United States Bupreme Court recognised in
NLRB v. Magnavox Co., 415 U.8, 322 (1974), the right of employees
to engage in activity critical of an incumbent union may be as
important as the right of non-employes union members to organise
the employees of a non-union employer. W¥hen the exercise of such
rights conflicts with the property interests of employers, the NLRB
has held and the federal courts have affirmed that the right of
access by non-employees to an employer's premises depends upon the
balancing of the strength of the union member's right to engage in
the conduct in question, the strength of the employer's property
right and the availability of a reasonable alternative means of
communication. Jean country, 291 NLRB No. 4 (1988); Lechmers Y.
NLRB, 914 F.2d 313 (1st Cir. 1990); Laborers local Union 204 v,
NLRB, 904 F.2d 715 (D.C. Cir. 1990).

Therefore, 1 find that non-employee IBT mnembers dc have a
right, in accordance with "pre-existing law," to engage in campaign
activities on an employer's premises subject to the foregoing
balancing test. I will discuss this balancing test in greater
detail later, when applying it to the present protests.

Judge Edelstein, pursuant to his authority under the Consent
order and the broad powers Congress gave the district courts to
fashion remedial measures under the civil RICO statute, 18 U.S.C.
$§ 1964(a), has approved the Election Rules (as amended), which
include the pre-existing right of a non-employees union member to

-8~
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engage in campaign activities on an employer's premises subject to
the foregoing balancing test. I find that in order to effectuats
the Election Rules "so ordered" by Judge Edelstein and to fulfill
the purpose and goals of the Consent Order, the Election Officer
and the Independent Administrator have the authority to enforce, in
accordance with "pre-exieting® law, a member's right to engage in
campaign activity on employer premises.

parenthetically, I note that this is not the first time that
the United States District Court and its Court-appointed officers
have found it necessary to assert jurisdiction over non-parties to
the Consent Order. In his "All Writs Decision," Judge Edelstein
recognized that interference by third parties could completely
undermine the Consent Order and employed the All Writs Act, 28
U.8.C. § 1651, to assert jurisdiction over unrelated persons and
entities. United States v, International Brotherhood of Teamalars,
728 P.S5upp 1032 (8.D.N.Y. 1990), aff'd 907 P.24 277 (24 Cir. 1990).
Moreover, other federal courts in various factual situations have
also found it necessary to assert jurisdiction over non-parties in
order to effectively implement a consent order. gae 8.d.. United
States v, Hall, 472 F.2d 261 (5th cir. 1973) (a school
desegregation case in which non-parties to the litigation
threatened to disrupt the court's remedial order); XYgnkare Racing
Corp. v, City of Yonkers, 858 F.2d 855 (2d Cir. 1988), gert denied,
109 S.Ct. 1527 (1989) (a discrimination in housing suit in which
non-party landowners threatened to destroy a consent decree by

f£il1ing suit in state court).
-9
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The iaplementation of the Consent Order, and its mandate for
fair, honest and open elections, is vulnerable to frustration or
disruption by employers 1ike Yellow Freight. If the Consent Order
is to have meaning, the Court-appointed officers must have the
pover to exerclse jurisdiction over Yellow Freight and I conclude

that we do.!

1I. Presmotion

Yellow Freight also argues that the claims which are presented
here as violations of the provisions of the ERlection Rules are
actually unfair labor practices covered Dby the NLRA, and,
therefore, they fall under the exclusive jurisdiction of the NILRB.
The issue presented here is whether the United States District
Court, the Blection Officer and the Independent Administrator have
the authority to rule upon and enforce the Election Rules which
have been approved by Judge Edelstein pursuant to the Consent Order
and pursuant to the broad remedial povers the district courts have
in civil RICO actions, gee 18 U.S.C. § 1964(a), even though the
prohibited activity may alsoc ba an unfair labor practice under the
NLRA. The simple answer to this inquiry is “yes.®

The United States Supreme Court has held that the NLRA
preempts state law claims that regulate con?uct: that is arguably

protected or prohibited by the unfair labor practice provisions of

' puring the hearing, I asked Yellow Freight's representative if
it would entertain my suggestion that, on a voluntary basis, it
would open its premises to the above-described campaign activity
(as other employers have been doing). My suggestion vas rejected.
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the NLRA. mwmmg_mnml—h—ﬂﬂ“. 389 U.8.
236 (1959). Under this decision, such claims must be presented to

the NLRB rather than to a court of lav. Howvever, preemption doss
not automatically apply when the NLRA runs ocounter to the
provisions or remedies of another federal statute rather than a
contrary stats lav. The United States Supreme Court has held on
several occasions that federal claims may be litigated in federal
court, notwithstanding the gact that the prohibited or permitted
activity may also be an unfair labor practics under the NLRA. See
€:9., gpith v, Evening News Association, 371 U.8. 193 (1962) 1
aman, 401 U.8. 233

(1971): mmm_ﬁmm;wu. 110 S.Ct. 424
(1989).

1 f£ind that the Congressional deternination to provide for
federal jurisdiction was no more specific in those cases in which
a federal statute was held to override NLRB preemption, than it is
here, vhere Congress has given the federal courts jurisdiction to
enforce civil RICO claims. See 18 U.8.C. § 1964(a). !

The comprehensive remedy embodied in the Consent Order and the

Election Rules was approved by Judge Edelstein pursuant to the
United States District Court's broad remedial povers in RICO
actions. 18 U.S5.C. § 1964(a). Even if the conduct complained of
here amounted to an unfair labor practice under the NLRA, it is
firgt and foremost a violation of the Election Rules, and is,
therefore, subject to the Consent order's enforcement provisions.
By enforcing the Election Rules in this case, the Blection Officer
=11~
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and the Independent Administrator, as Court-appointed officers, ars
merely carrying out the United States District court's power to
enforce its own Consent Order.

Because the protection of a union member's right to engage in
campaign activity at the work place is ocrucial to both the
effective implementation of the Election Rules and to the
enforcement of the Consent Order, I find that Congreess' grant of
federal jurisdiction for the enforcement of this civil RICO Consent
order overrides any concurrent NLRB jurisdiction. Therefore, I
£ind that the Election Officer and the Independent Administrator
have the authority to decide and enforce the Election Rules in this

casa.

111, rindings of Fact and Conglusions of Law

Having considered the jurisdictional issues raised by Yellow
Freight, I now turn to the underlying merits of these protests. As
discuased earlier, the factual issue presented here concerning the
scope of a Uniocn member's right to engage in campaign activities on
an employer's premises is not a novel one, but rather is a conflict
that the courts have grappled with for decades in varying factual
situations. On the one hand, the courts have upheld the legal
right of union members to engage in communications and
solicitations with respect to intra-union affairs, including intra-
union elections. In fact, within the context of the election
provisions of the Consent Order, as incorporated in the Election
Rules, and as I have already noted, gee p. 8, supra, the right of
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IBT membars to engage in campaign activities that may be critical
of the incumbent union officers {s as important, if not more
important, than the right to organize an ezployer's employees. On
the other hand, the courts have recognized that the exercise of
such rights may impact upon the property interests of employers.
In resolving this conflict, it is necessary to strike an equitable
balance between the competing rights of the union menbers and the
employer "with as little destruction of ona as is consistent with
the maintenance of the other.” wm_nmm, 351
U.8. 105, 112 (1956).

In the present case, the Election Officer properly determined
that the appropriate analysis for resolving the conflict between
the complainants' right to canpaign against incumbente and Yellow
Freight's property interests is a balancing test in which the
strength of the IBT member's right to engage in campaign activity,
the strength of the employer's property right and the avallability
of a reasonable alternative means of comunicat':ion are veighed
against one another. See Jean country, 2%1 NIRB No. & (1988). I
agree that this balancing test is the proper analysis to apply to
the present protests and any other similar conflicts that may arise
between campaigning union members and enployers.

With respect ‘to the complainants, Patrick Clement and Robert
McGinnis, both are announced candidates for delegates to the 1991
IBT International Convention. At the time in question, both
candidates were engaging in canpaign activity in an unfenced Yellow
Freight parking 1lot reserved for visitors and loading dook

-13-
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exployees. There are tvo other Yellov Freight parking lots nearby
that are enclosed by a security fence. The candidates were
campaigning at a pedestrian gate on Yellow Freight property through
which most Yellow FPreight employees pass. The candidates were
instructed by the Chicago Ridge police to leave this parking lot
and go to an area on the public gidewalk approximately 50 feet from
the driveway entrance to the parking lot and farther avay from the
pedeatrian gate.

With respect to the complainant NMichael Hewer, at the time in
question, the complainant was attempting to engage in campaign
activity at the employee walk~through gate located on Yellow
Freight property. The parking lot at the Detroit facility is
surrounded by a security fence which forces Yellow Freight
enployess to enter and exit through the main gate. On either side
of this gate is a sidewalk which is located on public property.
Yellow FPreight security personnel instructed the complainant to
leave Yellow Freight's property and restrict his campaign
activities to public property.

In applying the balancing test to the competing intaerests of
the complainants' right of access to Yellow Freight's property for

campaign purposes and Yellow Freight's property interast in its
Chicago Ridge facllity, the Election Officer found that Yellow
Freight had violated the complainants' rights. I find that there

-1‘-—
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is ample evidence to sustain the Election Officer's decision with
regards to Yellow Freight's Chicago Ridge facility.?

The ability of IBT meabers to engage in campaign
communications with their fellow IBT members at the employer's
premises is a strong interest that is vital to the effective
implementation of the Election Rules and to the success of the
Consent Order. Yellow Preight's property interests in ite Chicago
Ridge facility varied among its different parking lots. Two of its
parking lots are enclosed by a security fence evidencing a strong
property interest. The parking lot on which the complainants were
conducting their campaign activities, however, was not fenced.
Moreover, the complainants did not have a reasonable alternative
peans of communication off company property with IBT members at
this facility. Therefore, in order to effectively communicate with
IBT members employed at the Chicago Ridge facility, the
complainants, non-employee IBT members, must be given a 1limited
access to Yellow Freight's property for campaign purposes. In his
remedy, the Election Officer gave Yellow Freight the option of
permitting campaigning by non-employees at two different locations
wvithin the Chicago Ridge facility. I affirm this proposal.

2 Without determining what standard of evidence should be
applied and where the burden of proof lies, I state here that,
assuming the burden lies with the Election Officer (or protester)
to establish the facts of the protest by a pre nderance of the
credible evidence, that burden has been sustained. As to the
Detroit facility, the Election Officer properly determined that the
protester had not established his clain.

.18~
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In contrast, with regards to Yellow Freight's Detroit
facility, the Election Officer determined that Yellow Freight's
prohibition on solicitation by non-employees did not violate the
complainant's rights under the Election Rules. I find that there
is ample evidence to sustain the Election Officer's decision with
regards to Yellow Freight's Detroit facility. While the
complainant's interest in communicating with fellow IBT members is
as etrong here as at the Chicago Ridge facility, the complainant
appears to have a reasonable alternative means of communicating
with his fellow IBT members on the public sidewalk adjacent to the
entrance to the fenced employee parking lot.

Accordingly, the decision of the Election Officer is affirmed

79

Frederick B. Lage
Independent Administrator

in both cases.

Dated: January 23, 1991.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

R hataddiaind --------------.-------x

UNITED STATES (0} AMERICA, ]

plaintiff, g

INTERNATIONAL BROTHERHOOD oF s
TEAHSTERS, CHAUFFEURS,

NAREHOUSEHEN AND HELPERS or ]

AMERICA, AFL~-CIO, g% Alas

Defendants.

-----.--------------------—- ....... x

RE: PETITION FOR REVIEW OF
DECISION 91-ELEC. APP.-43 9) 3 s
THE INDEPENDENT ADMINISTRATOR

APPEARANCES: oTTO G. OBERMAIER, United States Attorney for the
southern District of New York, (Edward T. Ferguson,

111, Assistant United States Attorney, of counsel)
for the Government:

FREDERICK B. LACEY, Independent Administrator of the

International Brotherhood of Teansters, (stuart
Alderoty, of counsel)

MICHAEL HOLLAND, Election officer of the

International Brotherhood of Teamsters, (Barbara
Hillman, of counsel)?

MATKOV, SALZMAN, MADOFF & GUNN, chicago Illinois,

(rarry G. Hall, Kirk D. Mesmer, ©Of counsel) for
Yellow Freight.

EDELSTEIN, District Judges

This decision arises from the implementation of the rules for

the 1BT International Union Delegate and officer Election

promulgated by the Election Officer (the welection rules") and

approved by this Court by opinion & Order dated July 10, 1991, 742

F. Supp. 94 (s.D.N.Y. 1990). These election rules provide a

nframework for the first fully democratic, secret pallot election



in the history"” of the IB7. IJId. at 97.
petitioner Yellow Freight Systems, Inc., ("YelloV Freight"),
a trucking company that employs IBT members, appeals decision 91~

glec. App.-43 of the Independent Administrator, which consolidated
and affirmed the plection Officer's decisions p-021-1U710-CHI, P-
023-1LU710-CHI, and p-165-10299-NGN. Yellow Freight pstitions this
court to 1issue injunctive and declaratory relief that would
overturn the £indings of the Independent Administrator and declare:
(1) that the court Officers had jurisdiction to enforce the

election rules vith respect to vYellow Freights (14) that the

decisions of the court Officers must be pre-empted by the National

fLabor Relations Board; and (iii) that the decision of the

Independent Adnministrator was not supported by substantial evidence

and should be overturned.

As previously ruled at the hearing held March 4, 1991, Yellow

Freight's petition is denied in all respects. (Transcript, March

4, 1991 hearing, at 33-34). This wemorandun supplenents

supplements those earlier rulings made on this matter.

b_nmmg_um_zmﬂnl—ﬂm

This dispute arose over the efforts of certain candidates

running for office {n IBT locals that sought access to Yellow

Preight terminals in Chicago Ridge, 7111inois, and 7701 West

Jefferson Avenue, petroit, Michigan. The incidents involved IBT

candidates alleging that Yellow Freight had violated Article VIII,

§10 of the election rules, by not permitting IBT candidates access
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to Yellow Freight's property for the limited purpose of canpaigning
among the employees at each sight. Those candidates filed election
protests to the Blection Officer.

with respect to the Chicago Ridge terminal natt‘cr, election
protests p-021-LU710-CHI, and P-023-LU710-CHI, the Blection Officer

determined that the complainants did not have any reasonable

alternative means of communicating with the members at that

gacility off of company property. With respect to the Detroit,
Michigan, protest, P-165-LU299-MGN, the Election officer ruled that

the complainant had an alternative reasonable weans of

communicating with the members off company property, and found that

yYellow Freight did not violate the election rules or the Consent

Decree.

Yellow Freight appealed both decisions to the Independent
Administrator. In his decision 91-Elec. App.-43, the Independent
Adninistrator (i) rejected Yellow Freight's argument that it was
not bound by the determinations of the Election Officer or the
Independent Adrinistrator; (1i) rejected Yellow Preight's arguments
that any determinations on the {nstant issues fall under the
exclusive jurisdiction of the National Labor Relations Board; and

(114) concluded that the decisions of the Election Officer had

sufficient basis in fact, and affirmed those decisions. This

appeal followed.

Il Qigggsgign

In appealing the decision of the Independent Administrator,

3



yellow Freight pears the burden of demonstrating that those
gindings were warbitrary oF capricious.* Paragraph K.16 of the
consent Decree provides that this Court shall reviev actions of the
fIndependent Administrator using the %"same sgtandard of reviev
applicable to reviev of final federal agency action under the
Administrative procedures Act.” Consent Decree at 25. This Court

pay only overturn the tindings of the Independent Adninistrator
when it finds that they are, ©On the basis of 8ll the evidence,
warbitrary or capricious.” This Court and the Court of Appeals
have interpreted 4K.16 to mean that decisions of the Independent
Adninistrator "are entitled to great deference." 905 F.24 at 616

(24 Cir. 1990) aff'g March 13, 1990 Opinion and Order, 743 F. Supp.
155 (S.D.N.Y 1990) .

Yellovw Frelght essentially repeats before this Court the same

three arguments that wvere unsuccessful before the Independent

Administrator. First, they argue that they cannot be "bound® by

the election rules. second, they argue that the hearings before

the Election officer and Independent Adninistrator is pre-empted

by the National labor Relations Act. Third, Yellow Freight argues

that the substantive decision of the Independent Administrator

regarding the Chicago Helghts facility was arbitrary and

capricious. All of these arguments are without merit.

yellow Freight first argues that they cannot be atfected by

the election mechanism set up under the Consent Decree by the

supreme Court decision in mn_!_._ﬂilkl, U.S. __ o 109 s.Ct.

2180, 2184 (1989), since by that decision non-parties to a consent
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pDecree cannot be bound by its terms.

yellow Freight's particular contention before this Court is
that as an employer not in any way agfiliated with the IBT, it
cannot be bound by the Consent Decree. Yellov Freight's argument
concerning the Martin case fundanentally aischaracterizes that
decia;.on, which is not applicable to this case. Martin v. Wilks
concerns allowing those affected by a consent decree designed to
remedy discriminatory hiring practices but who were not parties to
the original suit to challenge actions wmade pursuant to that
decree. The gsecond Circuit has specitically declined to apply
Martin v. wilks in the context of this ongoing case. United States

v, International protherhood of TeamsLers, 905 P.2d 610, 622 (24

cir. 1990). 1In this circuit and others, courts have "decline(d]
to extend ¥Wilks beyond its facts."

United States et al.., V.

mmmm_ﬂuﬂﬂﬂwl‘* 902 F.24 213, 218 (28 cir.

1990)¢ gee wwmwmm 907 .24

1554, 1568 (5th Ccir. 1990): Mmﬂnnlﬂ‘lﬂm,
897 P.2d 1499, 1506 (9th Cir. 1990) .

Even assuming that Martin v, Wilks is applicable, Yellov
Freight's argument also mistakes the fundamental posture that they
now occupy. By being "bound"” by the Consent Decree, Yellow Preight
pust seek redress for their claims before the Court officers that

the actions of the IBT candidates violated their rights to keep 8

secure freightyard. Yellow FPreight wvas given a full and complete

opportunity to argue their claims before the Election Officer, the

Independent Administrator, and this Court, in addition to any right
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of appeal they may have. By the application of this consent
Decree, Yellov Preight has not been denied any opportunity to

1itigate their claims. On the contrary, their claims are now being
heard for the third time.

This Court has previously gound jurisdiction over non-parties
to the Consent Decree by the injunction entered under the All Writs
Act, 28 U.S8.C. §1651, 728 F. Supp. 1032 (8.D.N.Y. 1990), aff'd 907
F.24 277 (24 cir. 1990). 1In {gsuing that injunction, this Court
yuled that all subordinate entities of the IBT must litigate their
consent Decree related claims in this Court as necessary “in aid

of [this Court's) jurisdiction." Jd. It is similarly necessary
to apply that decision in this context, since employers such as

vYellow Freight could frustrate the electoral provisions of the

Cconsent Decree.

why this is so is because the crux of this Consent Decree is
for free, open and falr secret pallot elections. In order for

those elections to be meaningful, the IBT rank and file must be

given a fair choice of candidates. But the reality of such an

election is that {ncumbents may often hold distinct advantages in

name recognition, and access to members of a local. Employers may

have developed confortable relationships with {ncunmbent IBT

officers, and may not be anxious gor new, and perhaps wmore

assertive union representatives. As a result, jurisdiction over

employers such as Yellow Freight may be necessary win aid of this

court's jurisdiction.”

As an additional matter, the grounds relied on by the
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Independent Adninistrator vere sufficient to gind that Yeliov
Freight was subject to the juriediction of the Court officers.
rirst, the Independent Adninistrator reasoned that enployers such
as Yellow Freight “have the power, if not restrained, to subvert
the electoral process..." were they to bar {BT members from
exercising their right to campaign on enployers' prenises.
pecision of the Independent Administrator at 4-7. Becond, the
fndependent Administrator found that non-employes IBT menbers have
a limited "pro-oxisting right" of access to non-employer prenises
as guaranteed by the National labor Relations Act, ("NLRA") 29
v.s.C. §158(a) (1), and its subsequent {nterpretations. See, €,9.,

, 914 F.2d 313 (1st cir.
1990) . The Independent Adninistrator properly applied the

palancing test weighing the availability of alternative means ot

reaching the pembership with the employer's property rights. Id.
at 320.

Accordingly, yellow Freight's argunents that they are not

subject to the jurisdiction of the Court Officers {s without merit
and must be rejected.

gecond, Yellov Freight contends that the Court officers are

pre-empted from adjudicating thess claims becauseé the subject

watter in question--vhother IBT candidates should be given a

1imited right of access to Yellow Freight's property for the

purpose of campaigning--is solely under the jurisdiction of the

National Labor Relations Board, ("NLRB") . yellow Freight is in

essence arguing that the Court Officers adjudicated a charge that

?
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in reaching his decision, the Independent Administrator
applied the balancing test to deternine the IBT candidates' pre-
existing rights to campaign on employers' property. lechnere Y.
M‘-—m“ , BupIra. The Independent
Administrator revieved the strength of the IBT menbers’ right to
engage in campaign activity, the strength of Yellov Freight's
property right, and the availability of a reasonable alternative
means of comzunicating with the 1BT mexbers employed at each site.

Wwith respect to the Chicago Ridge, facility, the Independent
Administrator gound that (i) both IBT menbers were candidates for
delegate, (ii) they were campaigning in a yellow Freight-owned,
unfenced parking lot, (iii) they had no alternative means to
effectively communicate with the IBT nembcr.o employed at that
facility, and concluded (iv) that they must be given a limited
right of access to yellow Freight's property. with respect to the
petroit facility, the Independent Administrator found that the IBT

candidate had a reasonable alternative means of communicating with

IBT members enployed at that site, and allowed no right of access
to Yellow Freight's facility.

The Independent Administrator properly applied this balancing
test in both instances, and his conclusions vere neither arbitrary
nor capricious. Accordingly, the substantive determinations of the
Independent Administrator should be atfirmed in all respects.

I11., cConclusion

For the reasons stated above, the determinations of the



~

Independent Administrator are affirped in all respects. Yellow
Freight's application for injunctive end declaratory relief is
denied without separate analysis, since this memorandum has already

considered and rejected the merits of that application.

So Ordered.

pated: "april 3, 1991
New York, New York

' /""c( "l/(G-’—ﬂ”<,l (‘\_’\_/
V U.S.D.J.
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK

----------------------------------- x
UNITED STATES OF AMERICA, :
Plaintiff, :
-v= : ORDER
INTERNATIONAL BROTHERHOOD OF : 88 CIV. 4486 (DNE)
TEAMSTERS, CHAUFFEURS,
WARBHOUSEMEN AND HELPERS OF H
AMERICA, APL-CIO, et al.,
Defendants.
- G5 > T8 G0 Tn =B T0 EP G TS S O3 D EP W S E G G S = S T S e e G 68 68 S €2 S x
IN RE: 91-ELEC. APP.-43 OF THE
INDEPENDENT ADMINISTRATOR
("Yellow Freight")
- on an 4D P Em > P G S B S G i S 6D 6D U SR €5 6 O S WD WP o O S O < = x
EDELSTRIN, District Judge:
In United States v, IBT, No. 91-60695, glip opinion, (Oct. 29,

1991 2d Cir.), the Second Circuit concluded that this Court: (1)
was entitled to exercise jurisdiction over Yellow Freight pursuant
to the All Writs Act, 28 U.S.C. §1651; and (2) was not pre-empted
from that jurisdiction by the authority of the National Labor
Relations Board (the "NLRB") to determine issues concerning unfair
labor practices under the National Labor Relations Act (the
"NLRA"). Further, given these conclusions, the Second Circuit
refused to direct this Court to enjoin the Election Officer and the

Independent Administrator from asserting jurisdiction or authority

over Yellow Freight.
However, the Second Circuit also concluded that this Court,
the Independent Administrator, and the Election Officer did not

adequately consider the availability of alternate means by which

the barred IBT campaigners might communicate with IBT employees of



Yellow Freight. Accordingly, the Second Circuit vacated and
remanded for the limited purpose of assuring that alternate means
are adequately considered as outlined in the Second Circuit's
deoision. Id. at 26.

The Second Circuit's decision explicitly stated that "the
consideration of this issue on remand may take into account all
pertinent matters, including time constraints imposed by the
impending election schedule and cost factors." Id. at 25.
Further, the Second circuit stated that "we do not seek to pose
undue difficulties for the district court and the court-appointed
officers in dealing practically and flexibly with the significant
burden of overseeing the ongoing IBT election." Id.

Accordingly, it is hereby ordered that the Government, the
Independent Administrator, the Election Officer, and Yellow Freight
are to implement the order of the Second Circuit with all due
dispatch.

80 ORDERED.

Dated: October 29, 1991
New York, New York

’(/ﬂka -7/ ZW—\

U.S.D.J.




UNITED STATES of America,
Plaintiff-Appellee,

\4

INTERNATIONAL BROTHERHOOD OF
TEAMSTERS, CHAUFFEURS, WARE-
HOUSEMEN AND HELPERS OF
AMERICA, AFL-CIO, ine Commssion
of La Cosa Nostra, Anthony Salerno,
also known as Fat Tony, Matthew lan.
niello, also known as Matty the Horse,
Nunzio Provenzano, also known as
Nunzi Pro, Anthony Corallo, also
known as Tony Ducks, Salvatore San-
toro, also known as Tom Mix, Chnsto-
pher Furnari, Sr, also known as
Chnstie Tick, Frank Manzo, Carmune
Persico, also known as Junior, also
known as The Snake, Gennaro Langel-
la, also known as Gerry Lang, Philip
Rastelli, also known as Rusty, Nicholas
Marangello, also known as Nicky
Glasses, Joseph Massino, also known as
Joey Messina, Anthony Ficarotta, also
known as Figgy, Eugene Boffa, Sr,
Francis Sheeran, Milton Rockman, also
known as Mashe, John Tronolone, alse
known as Peanuts, Joseph John Aiup-
pa, also known as Joey O'Brien, also
known as Joe Doves, also known as
Joey Aluppa, John Phillip Cerone, also
known as Jackie the Lackie, also
known as Jackie Cerone, Joseph Lom-
bardo, also known as Joey the Clown,
Angelo LaPietra, also known as The
Nutcracker, Frank Balistrien, also
known as Mr B, Carl Angelo DeLuna,
also known as Toughy, Carl Civella,
also known as Corky, Anthony Thomas
Civella, also known as Tony Ripe, Gen-
eral Executive Board, International
Brotherhood of Teamsters, Chauffeurs,
Warehousemen and Helpers of Amer-
ica, Jackie Presser, General President,
Weldon Mathis, General Secretary-
Treasurer, Joseph Trerotola, also
known as Joe T, First Vice President,
Robert Holmes, Sr, Second Vice Presi-
dent, Wilham J McCarthy, Third Vice
President, Joseph W Morgan, Fourth
Vice President, Edward M. Lawson,
Fifth Vice President, Arnold Weinme:s-
ter, Sixth Vice President, John H.

948 FEDERAL REPORTEK, cu ..

Cleveland, Seventh Vice President,
Maurice R. Schurr, Eighth Vice Presj.
dent, Donald Peters, Ninth Vice Presj.
dent, Walter J Shea, Tenth Vice Presi.
dent, Harold Friedman, Eleventh Vice
ent, Jack D Cox, Twelfth Viee
President, Don L. West, Thirteenth
_Vice President, Michael J Riley, Four.
teenth Vice President, Theodore Cozza,
Fifteenth Vice President, Dantel Ligu.
rotis, Sixteenth Vice President, and Sal.
vatore Provenzano, also known as
Sammy Pro, Former Vice President,
Defendants,

Yellow Freight Systems, Inc., Appellant.
No. 1839, Docket 91-6096

United States Court of Appeals,
Second Circuit.

Argued July 22, 1991
Deaded Oct. 29, 1991

Employer sought rehef from decision
of independent admimstrator, appointed
pursuant to consent decree entered
Government’s action to nd union of orga-
nized crime wmfluence, granting nonem-
ployee union members access to employer’s
premises to campaign for union office
The United States District Court for the
Southern District of New York, Danid N
Edelstein, J, affirmed independent admin-
1strator’s deasion, and employer appealed.
The Court of Appeals, Mahoney, Cireuit
Judge, held that. (1) Distnet Court could
enforce consent decree agamnst employer
pursuant to All Wnits Act, (2) dispute was
not within exclusive junsdiction of National
Labor Relations Board (NLRB), and (3)
inadequate consideration was gven to
availability of alternative means by which
candidates could communicate with union
employees

Vacated and remanded.

Winter, Circuit Judge, filed dissenting
opinion

1 Federal Civil Procedure ¢2397 ¢
District court had authonty, pursuant
to All Wnits Act, to enforce consent decree,
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US v INTERNATIONAL BROTH OF TEAMSTERS 99
Clte as 948 F2d 98 (2nd Cir 1991)

»d 1n Government's action to nd union
ranized cnme influence, agamnst non
employer, and to require that nonem-
e candidates be granted hmited access
iployer premises to campaign for un-
ffice, 1n absence of any feasible alter-
e for campaigning 18 USCA.
161-1968, 28 USCA § 1651(a)

ibor Relations =510

National Labor Relations Board
1B) did not have exclusive junsdiction
claims of nonemployee candidates for
n office that their exclusion from em
er's premses violated umon election
3 promulgated pursuant to consent de-
, entered 1 Government's hitigation to
anion of organized cnime influence, 1n-
d, matter could be resolved by distnct
-, on appeal from independent admms
or, as provided in consent decree, par
larly considening injunction prohibiing
members and affilates of umon from
jating any legal proceeding relating to
-t decree 1n any court or forum 1n any
tion other than distnet court. Na
_ Labor Relations Act, §§ 7, 8(aX1), as

ended, 29 USC.A §§ 167, 158(a)1)

Labor Relations =123

Inadequate consideration was given to
ailability of alternative means of commu-
atng with employees away from job site
fore distnict court upheld deasion of 1n-
pendent admmmstrator, appownted pursu-
t to consent decree entered mn Govern-
ent’s action to nd unmion of orgamzed
ame 1nfluence, grantng nonemployee can-
dates access to employer’s premses to
impaign for umon office, where specific
ttention was accorded only to alternatives
nmediately adjacent to premises Nation-
1 Labor Relations Act, §§ 7, 8(aX1), as
mended, 290 USCA §§ 157, 158(aX1)

Jay G Swardensk, Chicago, Il (Larry
3 Hall, Kirk D Messmer, Patnck W Ko-
aan, Matkov, Salzman, Madoff & Gunn,
Chicago, T, of counsel), for appellant.

*-mes L Cott, Asst. US Atty,

VY, New York City (Otto G Obermas
.,Us Atty,SDNY,EdwardT Fergu

son, III, Asst. US Atty, SDNY, New
York City, of counsel), for plantiff appel-
lee

Paul Alan Levy, Alan B Mornison, Public
Citizen Litigation Group, Washington, D C,
for protestors Patrick N Clement and Rob-
ert McGinms

Barbara J Hillman, Gilbert A Cornfield,
Cornfield and Feldman, Chicago, Il, for
Election Officer Michael H Holland

Before WINTER, ALTIMARI, and
MAHONEY, Circuit Judges

MAHONEY, Circwit Judge

Appellant Yellow Freight Systems, Inc
(“Yellow Freight”) appeals from an order
of the Umited States District Court for the
Southern Distnct of New York, Dand N
Edelstemn, Judge, entered Apnl 3, 1991
That order affirmed a determination of of-
ficers appointed pursuant to a certain con-
gent decree (the “Consent Decree”) relating
to the affairs of defendant International
Brotherhood of Teamsters, Chauffeurs,
Warehousemen and Helpers of Americs,
AFL-CIO (the “IBT") that granted nonem-
ployee members of the IBT access to prem-
ses of Yellow Freight to campaign for
union office, and denied Yellow Freight's
application for declaratory and junctive
rehef from that determmation Yellow
Freight seeks to enforce a “no sohicitation”
rule by barnng nonemployee union merm-
bers from campaigmung for union office on
its property The distnet court upheld the
appointed officers’ determination denying
effect to Yellow Freight's rule

We conclude that the distnict court was
entitled to exercise junsdiction over Yellow
Freight pursuant to the All Wnts Act, 28
USC § 1651 (1988), and was not'éreemptr
ed from that junsdiction by the authonty
of the National Labor Relations Board (the
“NLRB") to deterrmine 1ssues concermng
unfair labor practices under the National
Labor Relations Act (the “NLRA"), 29
USC §§ 151-169 (1988) We also con-
clude, however, that the distnet court and
its appointed officers did not adequately
consider the availability of alternate means
by which the barred IBT campaigners
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might communicate with employees of Yel-
low Freight who are members of the IBT

We accordingly vacate and remand.

Background

This appeal anses from an ongong ef-
fort of the United States government to nd
the IBT of orgamzed crime influence To
that end, the United States commenced this
litigation 1n the United States District
Court for the Southern Distriet of New
York on June 28, 1988 pursuant to the
Racketeer Influenced and Corrupt Orga-
nizations Act of 1970 (“RICO™), 18 US C.A
§§ 1961-1968 (1984 & Supp 1991), and the
Consent Decree was entered on March 14,
1989

The Consent Decree has generated con-
siderable hitigation n the Southern District
and 1n this court. As we summanzed its
provisions in one of those prior cases.

Under the Consent Decree, three court

officers are appomted to oversee certamn

aspects of the affawrs of the IBT an

Election Officer, an Investigations Offi- °

cer and an [Independent] Admmstrator
The Election Officer 18 to supervise the
1991 election of IBT officers The Inves-
tigations Officer 18 granted authonty to
Investigate corruption and prosecute dis-
aphnary charges agamst any officer,
member or employee of the IBT or any
of its affihates The [Independent] Ad-
minstrator oversees the mplementation
of the remedial provisions of the Consent
Decree For example, the [Independent]
Admimistrator sits as an mmpartial dec
sionmaker 1n disciplinary cases brought
by the Investigations Officer, conducts
the disciphnary hearings and decides
them The (Independent] Adminmstrator
may also apply to the district court to
facilitate implementation of the Consent
Decree, and the other parties to the De-
cree may make such apphcations as well.
Furthermore, the district court 15 vested
with “exclusive junsdicton” to decide
any issues relating to the actions or au
thonity of the [Independent] Administra
tor And the IBT Constitution 1s amend
ed to incorporate and conform with all of
the terms of the Consent Decree
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Unsted States v IBT, 905 F.2d 610, 613 (d
Cir 1990) L2
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The fair and open conduet of the 199]1'_)
IBT election 18 a central purpose of the
Consent Decree The election encompasges
three phases (1) the rank-and-file secret
ballot election of delegates to the 1991 IBT
convention, (2) the election of trustees and
nommation of national and regional offy.
cers at that convention, and (3) the subse’
quent rank-and-file secret ballot election of
national and regional officers The dispute
at 18sue 1n this case anses from cam
activities occurring 1n the mitia) (delegate
selection) phase of the 1991 election, but
has significant imphcations for the third
(election of national and regional officers)
phase which 18 now i process b

Yellow Freight, many of whose employ-,
ees are IBT members, has the followng
company policy"

There shall be no distribution of litera-

ture or solicitation by non-employees m

working or non-working areas durmg

working or non-workmg times In other
words, non-employees are not allowed on

company property for the purpose of dis-
tributing literature or soheiting

This appeal involves two incidents at Yel
low Freight facilities challenging that polr-
cy The first occurred m Chicago Ridge,
llmois  The second occurred m Detront,
Michigan. In October 1990, two IBT mem-
bers who are not Yellow Freight employ
ees, Patnck N Clement and Robert McGin-
nis, entered an unfenced parang lot at the
Chicago Ridge facility They were candi-
dates for delegate from IBT Local 710 to
the 1991 IBT convention. Yellow Freight
offinals asked them to leave and sum-
moned the police, who also asked the men
to leave, which they eventually did. They
moved to a public sidewalk nearby and
continued campaigning In December
1990, two IBT members who also are not
Yellow Freight employees, Michael Hewer
and James McTaggart, campaigned for un-
lon office at the employee walk through
gate at the Detroit facility They were
required to leave Yellow Freight’s premises
by Yellow Freight secunty personnel
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McGinnis, Clement, and Hewer filed pro-
ests with the Election Officer, alleging
that their exclusion by Yellow Freight vio-
lated IBT election rules promulgated pur-
suant to the Consent Decree (the “Election
Rules”) See United States v IBT, 9381
Fad 177, 184-90 (2d Cir 1991) (approving
Election Rules with modification) Follow-
ing separate mnvestigations m Chicago
Ridge and Detroit, the Election Officer 18-
sued two opmions The first, dealng with
the Clement/McGinms protest, determned
that Yellow Freight's policy violated the
Election Rules by completely barring Clem-
ent and McGinms from the Chicago Ridge
facility, because campaigning on the near-
est public sidewalk would provide no mean-
ingful access to the IBT drivers employed
by Yellow Freight. The Election Officer
therefore requred limited access for Clem-
ent and McGinms to Yellow Freight's prop-
erty either at a pariang lot across the
street from Yellow Freight’s terminal facil-
itres or at an open area outside the terminal

ulding, at Yellow Freight's opton. The

ection Officer upheld Yellow Freight's
exclusion of Hewer from the Detroit facil-
ty, bowever, finding that Hewer could cam-
pagn effectively from a puble sidewslk
andgmssyamad)aeenttothatfauhty
In making both determmations, the Elec-
ton Officer restnicted hs esnsideration of
the availability of alternative means of
communicaton with employees of Yellow
Freight to those available at the Chicago
Ridge and Detroit terminals

Yellow Freight appealed the determma-
tion regardmg Clement and McGmms to
the Independent Admmstrator, and Hewer
appealed the determmnation adverse to hum _
The Admmustrator affirmed both rubngs'
In domg so, he mvoked Artcle VIII, see-
tion 10(d) of the Electton Rules, which pro-
vides that “no restnctions shall be placed
upon candidates’ or members’ pre-exsting
nghts to solicit support, distribute leaflets
or hiterature, or engage In similar activ-
hes on employer or Umon premises,” a8
well as Article X1, section 2, which includes
among the remedies avallable to the Elec
tion Officer in resolving a protest. “requir

1 Hewer has not appealed from this determina
tion so the balance of the proceedings 1n this
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ng or hmiting access ” The Adminstrator
reasoned. “In general, the ‘pre-existng
nghts’ to engage In campaign actvity -
clude any past practice or ::;greement
among employers and the IBT, or its mem-
bers, which allows for such campaign activ-
ity, and any substantive nghtx;1 of umon
members to engage m such conduct as
established by applicable law ” |

The Adminstrator found such| a nght of
access for union campaign activity under
apphcable federal labor law He further
affirmed the rulings of the Election Officer
that adequate alternative means;of commu-
meation were available to Hewer at the
Detrort facihty, but not to Clement and
McGmunis at the Chicago termunal. In af-
firming the latter ruling, the Admstrator
considered almost exclusively alternative
campaigning feasibilities at the Chcago
Ridge termunal, except for gh'e followmng
conclusory statement. “the Wm
dd not have a reasonable | alternstive
means of communication off company prop-

ertyth.bIBTmembersatth:mfuﬂny.”
Yellow Freight made additional argu-

ments to the Independent Adminstrator,
and m a subsequent appeal to the distnet
court, which parallel those pressed on thus
appeal The district court affirmed the de-
termination of the Admumstrator, and ac-
cordingly demed Yellow Freight's apphes-
tion for declaratory and njunctive rehef
directed agamst that determmation.

This appeal followed.
|
Discussion i

Yellow Freight tenders four arguments

on appeal ’

(1) the Consent Deeree cannot validly be
apphed or enforced agja.mst Yellow
Freight pursuant to either the All
Wnts Act or any other| asserted au-
thority, because Yellow Freight 18 not
a party to the Consent Decree,

(2) the Independent Admmstrator, the
Election Officer, and the distnet court
are denied junsdiction| over Yellow
Freight by the NLRA, which vests ex

|

case including this appeal are addressed only
to the Chicago Rudge controversy
|

’

u
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clusive junisdiction over the conduct at
18sue in the NLRB,

(3) even assuming Junsdiction, the deter-
mmation heremn 18 not 1n accordance
with law; and

(4) Yellow Freight should be awarded 1n-
Junctive rehef against any further ex-
erase of authority over it by the Inde-

pendent Admimstrator or Election Of-
ficer -

We address each m turn -

A.‘ The Enforcement of the Consent De-
oree against Yellow Frewht.

(1] The distnct court premised its ss-
sertion of authority over Yellow Freight
upon the All Writs Act, which provides m
pertinent part:

" The Supreme Court and all courts es-

tablished by Act of Congress may 1ssue

all wnits necessary or appropniate n aid
of ther respective Junsdictiong and

agreeable to the usages and prmerples of
law

B USC § 1651(a) (1988)

As the Supreme Court has stated.

The power conferred by the Act ex-
tends, under appropnate circumstances,
to persons who, though not parties to the
ongmnal action or engaged n wrongdo-
Ing, are m a position to frustrate the
unplementation of a court order or the
proper adminstration of Justice, and en-
compasses even those who have not tak-
en any affirmative action to hinder Jus-
tice

United States v New York Tel Co, 434
US 169, 174, 98 S Ct. 364, 373, 54 L.Ed.2d
876 (1977) (atations omitted), see also
Yonkers Racing Corp v City of Yonkers,
858 F 2d 855, 863 (24 Cir 1988), cert. de-
nied, 489 US 1077, 109 S Ct 1627, 108
L.Ed.2d 833 (1989), Benjamin v Malcolm,
808 F 2d 46, 58 (2d Cir 1986), cert. denied,
480 US 910, 107 S Ct. 1858, 94 L.Ed 2d 528
(1987), In re Boldwin-United Corp, T70
F.2d 328, 338 (24 Cir 1985)

Despite this authonity, Yellow Freight
contends that the Consent Decree cannot
be enforced agamst it because Yellow
Freight 1 not a party to the Consent De-
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cree  Yellow Freight cites, m support of

this view, our recent statement that: .,
It 18 true that, for purposes of interpreta-
tion, a consent decree is treated as a
contract among the setthing parties, Fire-
Sfighters v City of Cleveland, 418 US
601, 106 SCt 8063, 82 LEd2d 405
(1986), and that the terms of a consent
decree cannot be enforced agamnst those
who are not parties to the settlement.
Martin v. Wilks, 490 U.S 755, 109 S.Ct.
2180, 104 L.Ed.2d 885 (1989) '

IBT, 981 F.2d at 185.

We proceeded mmediately to acknow}
edge, however, that “there are several ex-
ceptions to this general rule,” 1d, and m-
voked one of those exceptions to impose
upon IBT affilates, not parties to the Con-
sent Decree, the election rules promulgated
pursuant to the Consent Decree See 1d. at
187 We have previously subjected other
nonparties to the Consent Decree, see Unit-
ed States v IBT, 807 F.2d 277, 279-80 (2d
Cir 1990), IBT, 905 F2d at 613 (24 Crr
1990), in the former case mvokmg the All
Wnts Act to affirm an order restraining all
members and affibates of the IBT from
“filng or taking any legal action that chal
lenges, impedes, seeks review of or relief
from, or seeks to prevent or delay any act
of [the court-appomted officers] m any
court or forum m any jurisdichion except
[the Southern District of New York).” 907
F2d at 279

Nor 18 it the case that Martin v Wilks,
490 US 756, 109 S.Ct. 2180, 104 L.Ed 2d
835 (1989), upon which Yellow Freight
heavily rehes, bars the enforcement of the
Consent Decree agamst Yellow Freight.
In Martin, white firemen sued the City of
Birmingham, Alabama, allegmg that they
were being demed promotions m favor of
less qualified black firemen m violation of
appheable federal law 490 US at 758,
109 SCt. at 2188 The promotions of the
black firemen occurred 1n implementation
of two previously entered consent decrees
Id. at 758-60, 109 SCt. at 2182-83 The
Supreme Court ruled that, although the
white firemen had not attempted to mter
vene in the iigation that led to the consent
decrees, they were entitled to pursue their

[ 1




k4 B2 9 A el

U.S v INTERNATIONAL BROTH. OF TEAMSTERS

103

Clie as 948 F24 98 (2nd Cir 1991)

aims 1n the subsequent htigatton Jd. at
51, 109 SCt. at 2184

In other words, as we have stated, Mar
n “held that a failure to intervene does
ot bar a subsequent attempt to challenge
ctions taken pursuant to a consent de
ree.” IBT, 931 F 2d at 184 n. 2, see also
ndependent Fed'n of Flight Attendants
Zipes, 491 US 754, 109 S Ct. 2782, 2736~
7, 105 L.Ed.2d 639 (1989) (similarly con-
truing Martin)  Accordingly, Martin
oes not purpurt to bar any unpact of &
onsent decree upon, or enforcement of a
onsent decree against, a nonparty to the
ecree Rather, 1t 1s addressed to the 13sue
vhether such a nonparty is entitled to its
wn “day mn court” to challenge any such
mpact or enforcement. See Martin, 490
JS at 762, 109 S Ct. at 761-62.

Yellow Freight also argues that a con-
ent decree, as dishnguished from a judg-
nent resulting from Ltigation pursued to
ompletion, cannot be enforced agamnst a
onparty? In Yellow Freight's words,

e only process by which a non-party

be bound 18 its own agreement.” This
issertion 18 contradicted, inter alia, by our
rulings 1n three prior cases enforcmg the
Consent Decree agaminst nonparties, see
[BT, 931 F 2d at 187, /BT, 907 F.2d at 279~
80, /BT, 905 F.2d at 613, as well as by
Yonkers Racing Corp, 858 F 2d at 858,
Benyamin, 803 F 2d at 48, and Baldunn-
United, T10 F 2d at 332

Yellow Freight further contends that the
All Wnts Act may be invoked only in cer
tain categories of cases, and that this htiga
tion fits none of those categones We do
not agree with Yellow Freight's character-
1zation of this body of law In any event,
Yellow Freight concedes that “the All
Wnts Act allows substantive injunctions
agamst techmical non parties [in at

2. Yellow Fraight invokes in this connection a
statement 1n Local Number 93 Intl Assn of
Firefighters v City of Cleveland, 478 US 501
529 106 S Cr 3063 3079 92 L_Ed.2d 405 (1986)
that “a court may not enter a consent decree
that imposes obligations on a party that did not
consent to the decree”™ In view of Marnn,
which also involved consent decrees, this dic

un must be understood to mean that a consent
xcree may not 1mpose such obligations without
affording the affected nonparty a meaningful

least some cases] to enforce a decree which
adjudicates pubhic nghts ” We believe that
there 18 a strong public interest m the
ongomng effort wn this htigation to open the
IBT to democratic processes and purge the
union of orgamzed cnme influence.

Further, as a general rule

[T}f junsdichon over the subject matter
-of and the parties to liigation 13 properly
acquured, the All Wnts Act authonzes a
federal court to protect that jurnisdiction
even though nonparties may be subject
to the terms of the injunction.

IBT, 907 F.2d at 281

The distnct court has subject matter jur
1sdiction of the underlymng controversy pur-
suant to RICO Yellow Freight does not
contest personal junsdiction, and in any
event, “the All Wnts Act requires no more
than that the persons enjoined have the
‘mimmum contacts’ that are constitutional-
ly required under due process” IBT, 907
F2d at 281 (quoting International Shoe
Co v Washingion, 326 US 310, 316, 66
SCt 154, 158, 90 L.Ed. 95 (1945))

Since the junsdichonal requirements are
satisfied, the remaining 1ssues, 1n the lan-
guage of the Al Wnits Act, are whether
the district court’s order was ‘‘necessary or
appropniate” to the implementation of the
Consent Decree, and whether it was 1m-
posed agreeably “to the usages and prna
ples of law” 28 USC § 1651 (1988)

The district court articulated the need to
provide access to Yellow Freight's Chicago
Ridge terminal in the followmg terms

[Thhe crux of thuis Consent Decree 18

free, open and fair secret ballot elections
In order for those elections to be mean
ingful, the IBT rank and file must be
given a fair choice of candidates But

opportunty to challenge the apphication of the
decree to 1t

3. We do not mean to 1mply that these pnor
rulings, all of which relate to affiliates or mem-
bers of the IBT automaucally call for applica
tion of the Consent Decree to Yellow Freight.
See IBT, 907 F.2d at 280 (extent of the Consent
Decree s binding effect on nonparties “an 1ssue
best resoived 1n the context of concrete disputes
adjudicated by the distnict court”)
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the reality of such an election 18 that
mcumbents may often hold distinct ad-
vantages m name recognition, and aceess
to members of a loeal Employers may
have developed comfortable relationships
with mecumbent IBT officers, and may
not be anxious for new, and perhaps
more assertve union representatives
As a result, junsdiction over employers
such as Yellow Freight may be necessary
“in axd of this Court’s Junsdiction.”

* As an additional matter, the Inde-
pendent Admmistrator reasoned that em-
ployers such as Yellow Freight “have the
power, if not restrained, to subvert the
electoral process " were they to bar
IBT members from exercising their nght
to campaign on employers’ premises .
Second, the Independent Admmnistrator
found that non-employee IBT members
have a hmited “pre-existing nght” of ac-
cess to non-employer premises as guar-
anteed by the National Labor Relations
Act, “NLRA") 29 USC § 158(aX1), and
1ts subsequent mterpretations .
United States v IBT, No 88 Civ 4486
(DNE), slip op at 6-7, 1991 WL 51065
(SDNY Apr 3, 1991)

We agree with this asgessment of the
need for hmited aceess to employer premus-
e8 where no feasible alternative for cam-
paigning by candidates for union office 18
available We therefore conclude that the
order on appeal wag “necessary or appro-
pnate n aid of”’ the distnct court’s Jurisdic-
ton over the underlyng htagation in which
the Consent Decree was entered, and turn
to the 18sue whether 1t was “agreeable to
the usages and principles of law ”

We first consider whether the procedure
made available to Yellow Freight to contest
the asserted access was “agreeable to the
usages and principles of law,” beanng m
muind the mandate of Martin v Wilks that
Yellow Freight have its “day n court” on
the 18sue See 490 U'S at 762, 109 S Ct. at
2184 Yellow Freight contends that it was
dened “due process,” and thereby (a fort:-
ort) traditional legal protections, because 1t

4. Throughout these Proceedings, the appeal pro-
cedures made available by the Consent Decree
to the parties

thereto have been extended to
Yellow Freight.

Any failure thus to provide an

* +7 %48 FEDERAL REPORTER, 24 SERIES

was subjected to a consent decree to which
1t was not a party We have already reject.
ed that claim, however, and therefore turn
our attention to the particular procedures
that have been apphed herem mn adjudicat
ng Yellow Freight's clamed entitlement to
bar Clement and McGinms from the Chica.
go Rldge terminal « 0\

Yellow Freight's positon has been con-
sidered by both the Election Officer and
the Independent Admmustrator, and re-
viewed, now, by two federal courts The
Election Officer, a former genera! counsel
of the United Mine Workers, mspected both
sites at 13sue, accepted submussions from
the parhies, wrote letter opinions that ad-
dressed the factual and legal contentions of
the parties, and decided the controversy
regarding the Detroit termmnal m favor of
Yellow Freight, although ruling agamst
Yellow Freight regarding the Chicago
Ridge terminal. The Independent Adminis-
trator, 8 former federal district judge, held
a8 hearing at which testimony was present-
ed, received prehearng legal submussions
from the parties, and sohated posthearmg
submissions He 1ssued a detailed decision
that carefully addressed the legal conten-
tions of the parties, and made de novo
findings of fact and, conclusions of law

Yellow Freight then availed itself of its
nght to appeal to the distnict court.! The
distnct court held a hearmg, incorporated
the record developed by the IBT trustees at
Yellow Freight's request, and ssued a
memorandum and order that again ad-
dressed the 18sues tendered by the parties
Now, of course, Yellow Freight has taken
this appeal, n which the customary appel
late procedures of federal arewit courts
have been applhed. Apphcation may be
made, by certioran, for further review by
the Supreme Court.

It 18 difficult to imagine additional or
different procedures that would accord Yel-
low Freight a significantly enhanced oppor-
tumity to present 1ts position concerning
this controversy Certamly, furthermore,

opportunity to Yellow Freight to htigate its
claims would run afoul of Marnn, 490 US at
761-62, 109 SCr. at 2184-85
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hese procedures are at least generally
somparable to those provided by the NLRA
for resolution by the NLRB and federal
sourts of unfair labor practice claims See
7enerally 29 USC § 160 (1988) We ac
sordingly conclude that Yellow Freight has
been accorded adequate procedural protec-
bons to satisfy the Al Wnts Act Cf
Unsted States v IBT, 941 F.2d 1292, 1297~
98 (2d Cir 1991) (procedures utihized in dis-
ciphnary actions pursuant to Consent De-
cree satisfy due process) .
Further, the provision of aecess to the
Chicago Ridge termunal 18 certainly, as a
substantive matter, “agreeable to the us-
ages and principles of law” within the
meaning of the All Writs Act. There 18 a
thoroughly developed body of federal labor
law regarding this 1ssue Indeed, Yellow
Freight contends that the merts of the
1ssue are defimtively addressed by the
NLRA and consigned thereby to the excln-
sive Junsdiction of the NLRB We turn to
at contention.

NLRB Preemption.

(2] Yellow Freight contends that the
conduct at 1ssue n this case 18 directly
regulated by sections 7 and 8(a)1) of the
NLRA, 29 USC §§ 157 and 158(a)l)
(1988), and accordingly that the NLRB has
exclusive junsdichon with respect to it. In
this connection, San Diego Building
Trades Council v Garmon, 369 US 236,
79 SCt. 778, 3 L.LEd.2d 7756 (1959), a case
wnvolving attempted state regulation of
conduct constituting an NLRA unfair labor
practice, stated that “{wlhen an activity 18
arguably subject to § 7 or § 8 of the
[NLRA), the States as well as the federal
courts must defer to the exclusive compe-
tence of the [NLRB] if the danger of state
interference with national policy 18 to be
averted” Id. at 245, 79 S Ct. at 780

This rule, however, 18 not uniformly ap-
pled even as to state regulation See, e.g,
Sears Roebuck & Co v San Diego County
Council of Carpenters, 436 US 180, 182
& 207-08, 98 S Ct. 1745, 1749, 1762-63, 56

wd.2d 209 (1978) (enforcement of state

spass laws by state court allowed as to
picketing which 18 arguably—but not defi

nitely—prohiited or protected by federal
law”) Furthermore, where federal laws
and policies other than the NLRA are imph-
cated, the Garmon rule 18 frequently con-
sidered inapplicable See, e.g., Bresninger
v Sheet Metal Workers Int'l Ass n ".ocal
Unson No 6, 493 US 67, 110 S.Ct. 424,
42935, 107 L.Ed.2d 888 (1989) (distnct
eourthad;unsd:ctlontolmrfmrmpmen-
tation claim although union’s breach of
duty of far representaton mught wiolate
§ 8(b) of the NLRA), International Bhd.
of Boslermakers v. Hardeman, 401 US.
283, 237-39, 91 SCt 609, 612-14, 28
L.Ed.2d 10 (1971) (distnct court had juns-
diction to hear claim that unlawful expul-
sion from umon violated § 101(a)5) of Ta-
bor-Management Reportmg and stclosm'e
Act, 29 USC § 411(aX5) (1988), although
expulsion was arguably an unfair “labor
practice violative of §§ 8(bX1XA) and 8(b)2)
of NLRA), Amenican Postal Workers Un-
ton v United States Postal Service, To6
F24 715, 720 (2d Cir 1985) (distnet court
and NLRB have concurrent ]nnsdlcbw
over suits to_enforce labor contracts, *

if the conduct mvolved might entail an -
fair labor practice”), cert. denied, 476 US.
1046, 106 S Ct. 1262, 89 L.Ed.2d 572 (1986);
United States v Boffa, 688 F.2d 919, 981
(3d Cir 1982) in RICO prosecution allegmg
mail fraud predicates and substantive mail
fraud violations, prohibition of defendants’
conduct by § 8 of NLRA would not pre-
chide “enforcement of a federal statute
that independently proscribes that con-
duct’”), cert. demied, 460 US. 1022, 103
SCt 1272, 76 L.Ed 2d 494 (1983) Here,
although the appointed officials are directly

~applying the NLRA rather than some sepa-

rate body of law, considerations that we
have previously recognized with respect to
the Consent Decree argue compellingly for
a rulng aganst exclusive NLRB junsdic-
tion. '

We have affirmed an mjunction prohibit-
ing all members and affilhates of the IBT
from mmitating any legal proceeding relat-
ing to the Consent Decree “in any court or
forum n any junisdiction” (emphasis add-
ed) other than the district court from which
this appeal was taken, /BT, 907 F 2d at 279,
“as a necessary means of protecting the




district court’s Junsdiction over implemen-
tation of the Consent Decree ” Id. at 28
We did 80 to avoid Inconsistent interpreta-
tions of, and Judgments regarding, the Cop-

htigation that would distract govern-
ment and the court-appomted officers from
mmplementation of the Consent Decree 74
It would be completely disruptive to rule
that desprte this arrangement, the distyet
court has no authortty to address any mat-
ter ansing under the Consent Decree that
might arguably be deemed an unfar Inbor
Practice under the NLRA §

As we have stated, “a distret Judge can
legitimately aggert comprehensive contro]
over complex htigation,” IBT; 907 F 24 at
281, and thig rule 18 properly mvoked ip
this case See 1d., ¢f Berger v Heckler,
T11 F2d 1556, 1576 n 32 (2d Cir 1985)
(“ Iflew persons are 1n a better position to
understand the meaning of a consent de-
cree than the distnet Judge who oversaw
and approved it’ ") (quoting Brown » Neeb,
644 F.24 551, 558 n. 12 (6th Cir 1981)) We

NLRB does not have

mon. See 359 U'S at 245, 79 S Ct. at 779

C  The Merts

(3] Finally, Yellow
that the substantive determination made by

Our junsdictional rul
ing, however, 1s not premused upon this consid

6. We are unpersuaded by the argument of coun
sel for Clement and McGinnis that Yellow

lon
in Article VIII, section 10(d) of the Election
Rules ‘ that safeguards “candidates’ &
memberg’ Pre-existing nghts to - * [éam.
paign] = pp employer or Umon premis.
e " The Independent Administrator prop-
erly construed this provision to mvoke both
“Past practice &F ‘agreement among em.
Ployers and the IBT, and any substan.
tive nights of union thembers to engage in
such conduct as estabhshed by applicable
law” The Pertinent issue on ths appeal 15
the content of the “apphcable law,” since
R0 preexisting practice or sgreement hag
beenassertedtobeperhnenttoth:seon&o-
Versy For the reasons that follow, we
conclude that the determmnation op appeal
did not adequately consider the availability
of alternate means of communicating with
Yellow Freight’s Chicago Ridge employees
at locations other than the worksite, and
that the case must accordingly be remand-
ed for reconsideration by the district court
and the court-appomted officers -

v Babcock & Wilcox Co, 851 US 106, 76
S Ct. 679, 100 L.E4
that:

[Aln employer may validly post his prop-
erty aganst nonemployee distribution of
union lterature if reasonable efforts by
the umon through other available chan-
Dels of communication will enable 1t to
reach the employee wath itz message and
if the employer’s notice or order does not

te agamnst the union by allow-
Ing other distribution.

Id. at 112, T8 SCt. at 684

Explamning the balance to be struck, the
Court went on to say

on appeal. The Election Officer the Indepen
dent Admimistrator, and the district court al
addressed the ments, and Yellow Freight made
clear that it contested those rulings,
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This 18 not a problem of always open
or always closed doors for union orga-
nizaton on company property Orga-
mzation nghts are granted to workers by
the same authonty, the National Govern-
ment, that preserves property nghts
Accommodation between the two must
be obtamned with as little destruction of
one as 18 consistent with the mamntenance
of the other The employer may not
affirmatively mterfere with organization,
the union may not always msist that the
employer aid orgamzation. But when
the inaccessibility of employees makes
sneffective the reasonable attempts by
nonemployees to communicate wath
them through the usual channels, the
nght to exclude from property has been
required to yield to the extent needed to
permut commumecation of mformation on

the nght to orgamze.

Id. (emphasis added)

beock and Wilcoxr-mvoived efforts by

as to organize the pertment employees,
rather than mtraumon elechons See 1d. at
106, 76 S Ct. at 679 The 1ssue, however,
was whether the employers had wiolated
sechon 8(aX1l) of the NLRA, 290 USC
§ 158(a)1) (1988), by mpedmng thewr em-
ployees’ section 7 “nght to self-orgamza-
ton” 29 USC § 157 (1988) It has since
been made clear that mtraunion campaign-
ing activities umphcate employees’ section 7
nght “to form, jomn, or assist labor orga-
nizations,” or to “refram” therefrom, 1d,
and that unlawful interference with that
nght 18 also a section 8(a)1) unfair labor
practice See NLRB v Magnavox Co, 415
US 322, 824, 94 SCt 1099, 1101, 39
L.Ed.2d 358 (1974), Dustnet Lodge 91, Int'l
Ass'n of Machymists v NLRB, 814 F2d
876, 879 (2d Cir 1987)

Babcock and Wilcoxr ruled that ‘if the
location of a plant and the Living quarters
of the employees place the employees be-
yond the reach of reasonable union efforts
to communicate with them, the employer
must allow the union to approach his em-

rees on hus property ” 851 US at 113,

The Election Officer s letter opimon regarding
Chicago Ridge observed that Yellow Freight has
permitted some solicitaton dunng the Chnist
mas season by United Way 1n one of the areas

76 S Ct. at 6865, On&eotbe.rha.nd,ﬂn
NLRA “does not require that the employer
permut the use of 1ta faciliies for orgamza-
tion when other means are readily avai-
able.” Id. at 114, 76 SCt. at 685 As the
NLRB has summanzed.

Babeock thus holds that wbere persons

other than employees of an employer

that owns or controls the property m

question are concerned, “alternative

means” must always be considered. a

property owner who has closed his prop-

erty to nonemployee communications, on

& nondiscrmmmatory basis,” cannot be re-

quired to grant access where reasonable

glternative means exst, but in the ab-
sence of such means the property nght
must yield to the extent necessary to
permit the orgamzers to communicate

with the employees. -- .
Jean Country, 291 NLRB 11, 12 (1988)
(emphasis pa.rua.[ly added)

We have most recently considered gns
18sue 1 National Mantime Union w
NLRB, 867 F.2d 767 (2d Cir 1989), where
we affirmed an NLRB determmation that
an employer had not committed an unfawr
labor practice by barnng union orgamzers
from 1ts boats because “the record [was]
inadequate to estabhsh that home waits
were unreasonable,” and the union ‘“had
the burden of proving that alternative
means of communicabon were unreason-
able” 867 F2d at T76 We note that the
Supreme Court will revisit this area in the
coming term, having granted certioran m
Lechmesc, Inc. v NLRB, 914 F 2d 318 (1st
Cir 1990), cert. granted, — US —, 111
S Ct. 1305, 118 L.Ed.2d 240 (1991)

The problem with the determination on
appeal here 18 that virtually no considera-
tion was given to alternative ways of com-
municating with the Chicago Ridge employ-
ees of Yellow Freight away from the job-
site Both the Election Officer and the
Independent Administrator recognized m
general terms the need to consider alterna-
tive means of communcation, but speafic

alternatively ordered to be made available to
Clement and McGinms, but the 1ssue of discrnim-
wnatory access was not otherwise pursued.
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sttention was accorded only to alternatives
immediately adjacent to the Chicago Ridge
jobsite. The district court affirmed on the
basis of the determmation by the Indepen-
dent Admmistrator In view of the applica-
ble law, this 18 clearly madequate, and we
must therefore vacate and remand.

In domg s0, we note that the considera-
ton of this 18sue on remand may take mto
account all pertinent matters, mcluding
time constramts imposed by the impending
election schedule and cost factors. See Na-
tional Maritsme Union, 867 F.2d at T74.
We note also that home visits were con-
sidered a plausible alternative m Natsonal
Mantime Union because the union orga-
mzers were provided by the employer with
the names and addresses of the employees
whom the orgamizers sought to approach.
See 1d. at 769 In sum, we do not seek to
pose undue difficulties for the district court
and the court-appomted officers m dealing
practically and flexibly with the sigmificant
burden of overseemng the ongomng TBT elec-
tion, but we cannot ratify decisions made m
that effort which do not comport with the
requirements' of applicable law _

We note, finally, that if Yellow Freight
should on remand be validly compelled to
provide access to 1ts Chucago Ridge proper-
ty m connection with the 1991 IBT election,
such compelled access would not inhibst
Yellow Freight’s continued entitlement to
enforce 18 “no sohcrtation” policy n the
future, m the absence of Judicial direction
to the contrary  Yellow Freight would not
In such arcumstances have voluntarily
abandoned its policy or willingly estab-
hshed any exception to. it. Cf NLRB v
Southern Md. Hosp Ctr, 916 F.24 932,
937 (4th Cir 1990) (“{c]laims of disparate
enforcement mherently requre a findmg
that the employer treated similar conduct
differently”) (emphasis added), Restau-
rant Corp of Am. v NLRB, 827 F 24 799,
807 (D C Cir 1987) (same), sd. at 812 n. 3
(Bork, J, dissenting in part and concurrmng
1n part) (same) Accordingly, such a rubng
would establish only that Yellow Freight
may on occasion be required to prowide
access to It property i furtherance of the
Consent Decree, despite 1ts “no soherta.
tion” pohiey Yellow Freight would contin

"?Pﬁammmomum -

N odes o)
ue to be entitled to hmtt access o tta proy. 48
ertypmmttoﬂaé“noaohauﬁon"m
¢y, subject only to the general hmifstef o
federa!l'labor law  See Babcock & Wilcoz,
851 US. at 112, 76 S Ct. at 684, 52 odt,;
T4 foa> ' (R I B 7 o

D “Injunctive Religf - o
~Yellow Fra;ghtaskx.thatwed:rget&
distnct court to permanently enoin the "%
ElecmmOi.'ﬁce.l'm:dAdmmmtz-atm-“nutﬂti';"g
usertautbontyor:nnsdxctlonomx -
Freight under color of the [ConsentDe &
cree] ar Election Rules, 1ot to process gy &
Protest or grevance agamst any set:by =
Yellow Freight, and not to seek to.req
Yellow Freight to respond  to _scoamy %
Protest or grievance ansmg [thereunder]” ,‘,g
As 18 obvious from the foregomg, we wil) =
oot provide such rehef, since we deem Yel- &
low Freight amenable to the authority of -

-~
-
D

P ol

L

the distnet court and the court-appointed
otﬁeem.utothednspnteonappea],m el
ant to the All Wosta Act, and do not cqnad. ~
ertheauﬂ:ontynﬂthedxsmcteourta.nd‘ih_ =
officers to deal with that dispute to be
preempted by the NLRB Our rulng =
lmited to assurmg that the correct legal
standards are apphed m the resolution of
this controversy |,
o el

=~ Conclusion -

The order of the district court 13 vacated,
and the case 18 remanded for further pro-
ceedmgs not mconsistent with this opinion.
Yellow Freight's apphcation for Injunctive
rehef 18 demed. The parties shall bear
theirr own costs =

3T A
ngJ

-0 e v 1 =atag ) -

-

WINTER, Crreutt Judge, dissenting -

I respectfully dissent. - -

I do not agree (i) that the Consent De-
cree between the IBT and the govermment
purports to vest jurisdiction m the court-
appomnted Admmistrator and reviewing fed-
eral courts to adjudicate unfair labor prac-
tice charges brought by two IBT members
against an employer under the National
Labor Relations Act (“NLRA”), (i) that, if
the Decree 80 empowers the Adminmstrator,
it 18 vahd, or (ni) that the adjudication n
question 18 authonzed by the All Wnits Act.
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Glu"l Fad 98 (2nd Ctr 1991)

1 -
b regard to (), the meamng of the
nt Decree, Article VIII, Section 10(d),
les that “No restrictions be placed
candidates’ or members’ pre-existing
 to solicat, support, distribute leaflets
rature  or engage In general activ-
»n employer or union premises ”* Giv
ms language 1ts ordinary meaning 1n
resent context, there 18 no basis for
ig that Yellow Freight violated it

i+ The words ‘“pre-emsting rights”
no more than a reference to nghts of
s previously recogmzed by employers
igh contract or past practice or de-
| by enforcement orders of the Nation-
\bor Relations Board (“NLRB”) Ths
ng accords with the language used
‘onsent Decree and hmits the nghts of
18 conferred by the Decree to nghts
7ed by the IBT that the TBT may law-
~onfer upon IBT members' How-
der that reading, Yellow Frelght
volate the Consent Decree . Yellow
ght's no-sohicitation rule was'in effect
n the Consent Decree was signed.
sent and McGmnnis thus had no pre-
ting nght of access to Yellow Freight's

nises ;

nn

owever, with regard to (i), my col
ues read the language differently,
:d upon the Admumstrator’s interpreta-
of the words “pre-existng nghts” as
uding “all substantive nghts of umon
nbers under established law” Un-
this reading, the Decree purports to
t junsdicton m the Admimstrator to
adicate nonemployees’ claims of access
Yellow Freight's premises under the
RA.

‘atting aside the All Wnits Act for the
ment, it 18 8 mystery to me where IBT
1 the government found the authority to
power the Admimstrator to adjudicate
fair labor practice charges mvolving non-

\ to the Decree. This 1Bsue 18 not

; addressed 1n my colleagues’ opin
1 do not mean to suggest that a bnght hne

lefines the "pre-existing nights” incorporated by
he Consent Decree Indeed I can imagine a

on In fact, Congress has designated ex-
clusive procedures for the adjudication of
unfair labor practice clams- I know of no
theory under which the TBT and the
government had the power, essentially leg-
slative m nature, ’to 'override Congress's
exphat direction that Clement and McGin-
ms file their unfar labor pracuee dmrges
with the NLRB 7'

Not surpmmgly, I also do not agree t.hat
the IBT and the government had the power
to erase Yellow Freight's nght to Liigate
the unfair labor practice charges before the
NLRB _ Nor do I agree that allowmng the
IBT and the ‘government to  accomphish this
legislative act was not a demal of due
process to Yellow Frelght. Yellow Frexght
did have hearmgs on the unfair Iabor { prac-
tace ‘chirges before the Administrator and

e ‘distnct court. THowever, Yellow
Freight was not accorded due process when
the Consent Decree deprived it of the nght
to liigate unfair labor practice charges be-
fore the NLRB rather ‘than before the Ad-
xmmstrator. Yellow Frelght. had nerther
not:ce nor a heanng m the RICO proceed,
Ing a8 to the potential loss of its nghts
under federal law If the IBT and the
government had the power to erase Yellow
Freight's nghts, then Yellow Freight
should have been made a party defendant
m the RICO action and allowed to htigate
to final judgment the 1s8ue of whether the
loss of such nghts could be granted as.
relief.

~ 1 I Y

oI -

This brings me to (ui), namely, the All
Wnts Act 1ssue. [ agree with my col
leagues that, 1n contrast to the Consent
Decree, the All Writs Act may confer jurs-
diction over third parties where necessary
to implement otherwise valid prowisions of
the Decree My colleagues reason that the
proceedings agamst Yellow Freight are
necessary to avoid inconsistent interpreta-
tions of that Decree If the Consent De-
cree merely mcorporates pertinent provi-
sions of the NLRA, however, then the only

host of definiional problems ansing from the

provision  Such problems however are not a
reason to give the Decree an expansive reading
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mconsistencies that might anse would be
between the Admmustrator's mterpreta-
tions of the NLRA and the NLRB's nter
pretations of the same statute. The appre-
hension that the Admimstrator may ds-
agree with the NLRB as to the meanmg of
the NLRA, and the tacit but yet mexorable
assumption that the Admmstrator’s view
should prevail, merely hughhght the illegit:-
macy of viewmg the Consent Decree as
vestng the Admmstrator with junsdiction
over unfarr labor practices. It goes with-
out saymg that the All Writs Act does not
authonze the displacement of Congreas’s
legislative scheme for the adjudication of
unx".mr labor practices -~ ¢ N

However, my colleagues’ discussion ‘of
the preemption 18sue 1mphes that the Con-
sent Decree created independent nghts of
access, t.e, not based on the NLRA, by
IBT candidates to employers’ property
Their discussion of the preemphtion 1ssue
relies exclusively on cases m which clamms
based on other bodes of law, e.g., common
law trespass clamms or “where federal laws
and pohcies other than the NLRA are mph-
cated,” overlap unfar labor practice claims
and are valdly adjdicated by tribunals
other than the NLRB Those cases are
nerther analogous nor relevant to the m-
stant matter unless the Consent Decree 18
viewed a8 creating & new body of law to be
enforced by third parties agamst other
third parties for purposes of the IBT elec-
tion, another legmlative act the IBT and the
government had no power to accomphsh.
Moreover, 1n therr discussion of the All
Wnts Act, they emphasize the “public m-
terest”’ 1n democratizing the IBT and purg-
mg 1t of orgamzed crime influence. Agam,
thus implies that the Decree embodies legal
commands beyond those found n present
labor law Whatever the imphcations of
the opmion, however, the content of these
new legal commands 13 not spelled out.
Indeed, the Admmstrator's view of his
powers was hmited to enforang “substan-
tive nghts under established law,” (em-
phasis added), and my colleagues purport
to apply only standards derived from the
NLRA.

I know of no precedent for this expan-
sive use of the All Wnts Act. United

States v IBT, 907 F.2d 277 (2d Cir.l
held that local umons, who were not
to the Consent Decree but are cons

cree, not disagreements over the' mes
of a federal statute, such as the NLRA
Yonkers Racsng Corp. v Ctﬁtyt}fl’oi
858 F.2d 855 (2d Cir 1888), cert. demsed
USS. 1077, 109 S.Ct.. 1627, 103 LEd.24
{1989), the City of Yonkers, pursnint
cohsentdqaeeenfaedmtheSoysbeg'nl
trict, initated condemnation pmeeeéfﬂ C
state court” Subsequently, | ‘h“‘

owners brought actions m state cour
fvalidate the proposed eoq_dﬂgm}‘
We affirmed an order dn-ecungﬂxe’g
remave megtatgeourtachomeﬂ qup
pal concern was agam the effeet.of »
sstent judgments with iellpet';f.:"‘ﬁ‘:ll
meanmg of a consent decree. A A secod
caox_wemv:mfsthefcm:t.lmt;t.lua(ﬁl:yixf"!J
ers would not vigorously defend the 1
datwon proceedings. Finally, m In re 1
win-United Corporation, T10 F.23 32
Crr 1985), we upheld an mjunction prol
mg states from filmg avil actions ag
parties who were defendants m a
district securttes htigation. “We did™
order to effectuate a set:t.lement'agreg
m which the plamtiffs had ved

state law clams and to ensure that 8
could not disrupt the agreement by &
ing claims derivative of the settled d

o 91 2'
See 1d. at 336-87 I

By éontnst, the proceeding agamst
low Freight has nothing to do with ¢
the nsk of inconsistent decisions cop
ing the meanmg of the Comsent De
collusive achons by a party to H!ewa
or a need to avord denvative, ﬂgp‘ﬁf
actions that would unravel a clag{:'g

settlement. e it

NN
v b

I beleve that Clement and Me(
ghould have been requred to file t
labor practice charges with the N
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2 the support of the Admmstrator,
s then could have speafically requested
General Counsel to seek prelminary
of under ,Secton 10(). 29 us.C
50@- LI PR P o el W s,
. may be that my colleagues are influ-
ed by the fact that our court _records
ste what might charrtably be called 2
sonable doubt as to the capacity of the
RB to act with anythng but,, agam
;aling charitably, glacia! speed m adjudr-
ang unfar labor practices ~ Ses, &g,
'RB v ‘Oakes Machine Corp, 897 F.2d
@d Cir 1990), Natwnal Mantime Un-
n of Amenca,’ AFL-CIO v NLRB, 867
24767 (2d Cir 1989) Nevertheless, there
Ithgation pendmg m our court mdicatng
st Section 10() actions for myunctions are
ot unknown. NLRB v Domsey Trading
orp, appéal docketed, No 91-6203 (2d
ir Aug 28, 1991) In any event, the
performance of the NLRB 1s not for
correct by interpretation of consent
_ces between umons and the govern-
nent. " v '

I thus regard my colleagues’ decision as
a profoundly troubling precedent. The
reach of the decision 18 long but the theo-
nesonwhlchxtmbasedseemin-deﬁned
and open-ended. It offers no linits to the
power of parties to consent decrees to alter
radically the substantive legal nghts of
non-parhes by mvoking the ‘“public inter-
est” and the All Wnts Act. The best that
can be said 18 that their opinion does so
the congemal factual settng of a corrupt
and undemocratic umon. I hope that all
further references to this decision will be
accompamed-by the words, ‘That case 18
easily distingwshable, 1t mvolved the
Teamsm ”

111
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CARIBBEAN TRADING AND
':‘: me‘mMﬂTLQN.
" ‘Petitioner-Appellee,  _
o7V anped Wa1,0- 1 e

NIGERIAN NATIONAL PETROLEUM
+» CORPORATION, Respondent— '«
g o~ o Appellant. siGusmp > oL
-4 No “1924; Docket 91-7445. = 7"
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United States Court of Appeals, -«
Seeond.CircurL
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" Argued July 28, 1891
Deaded Oct. 80, 1991
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1 Corporation brought petition to con-
firm and enforce arbitration proceedmg
pursuant to Convention on Recognition and
Enforcement of Foreign Arbitral Awards,
The Umted States Distnet Caurt for the
Southern District of New York, John F
Eeenan, J, demed motion for reconsidera-
ton of order requirmg Nigenan corpors-
tion to post secunty pending outcome of
related thgation m Nigena.  Appeal was
taken The Court of Appeals, Winter, Cir~-
cut Judge, held that (1) order requnng
posting of secunty was not subject to ap-
pellate review, and (2) distnet court could
require foreign state to invoke provision of
Foreign Sovereign Immunity Act rendenng
foreign state’s property immune from at-
tachment mn imtial response to opposing
party’s request for order of attachment.

Petthion demed

Mahoney, Circuit Judge, filed opimon
concurring m the judgment.

—-— -

-— -y
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1. Federal Courts 574 ~ -

Orders denying or-requirng securnty
are interlocutory and questions regarding
their appealability turn on appheability of
collateral order doctrine

2. Federal Courts =572

“Collateral order doctrme” allowing
appeal apples 1f order conclusively deter
mines disputed question, resolves impor-
tant 13sue completely separate from merits




Mnited States Court of Appeals

POR THE
STCOND CirCUIT

At & statod term of the United States Court of Appeals for the
Second Circuit, held at the United States Courthouse, in the City of
New York, on the 3lst day of December , one
thousand nine hundred and ninety-one.

USA
PLAINTIPP-APPELLEE,

Y. DOCKET NUMBER 91-6096
IBT
DEFENDARTS

A petition for rehearing containing a suggestion that tha action
be rsheard in banc having been filed herein BY APPELLANT YBLLOW FREIGHT
SYSTEMS INC.

Upon consideration by the panel that heard the appeal, it is

Ordered that said petition for rehearing is DENIED.

It is further noted that the suggestion for rehearing in banc has
been transuitted to the judges of the court in regular active service

and to any othar judge t heard the appeal and that no such 4udge has
requested that § vote be taken thereon. Judge ba
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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT
-------- W o oo om o o e
No. 1839 -- August Term, 1990
(Argued: July 22, 1991 Decided: October 29, 1991)

Docket No. 91-6096

Amended: February 14, 1992

________ K o

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN AND
HELPERS OF AMERICA, AFL-CIO; THE COMMISSION OF LA COSA NOSTRA,
ANTHONY SALERNO, also known as Fat Tony; MATTHEW IANNIELLO, also
known as Matty the Horse; NUNZIO PROVENZANO, also Known as Nunzi
Pro; ANTHONY CORALLO, also known as Tony Ducks; SALVATORE SANTORO,
also known as Tom Mix; CHRISTOPHER FURNARI, SR., also known as
Christie Tick, FRANK MANZO; CARMINE PERSICO, also known as Junior,
also known as The Snake; GENNARO LANGELLA, also known as Gerry Lang,
PHILIP RASTELLI, also known as Rusty; NICHOLAS MARANGELLO, also
known as Nicky Glasses: JOSEPH MASSINO, also known as Joey Messina,
ANTHONY FICAROTTA, also known as Figgy; EUGENE BOFFA, SR.,; FRANCIS
SHEERAN, MILTON ROCKMAN, also known as Maishe; JOHN TRONOLONE, also
known as Peanuts; JOSEPH JOHN AIUPPA, also known as Joey O'Brien,
also known as Joe Doves, also known as Joey Aiuppa; JOHN PHILLIP
CERONE, also known as Jackie the Lackie, also known as Jackie
Cerone; JOSEPH LOMBARDO, ALSO KNOWN AS Joey the Clown; ANGELO
LAPIETRA, also known as The Nutcracker; FRANK BALISTRIERI, also
known as Mr. B; CARL ANGELO DELUNA, also known as Toughy; CARL
CIVELLA, also known as Corky; ANTHONY THOMAS CIVELLA, also known as
Tony Ripe; GENERAL EXECUTIVE BOARD, INTERNATIONAL BROTHERHOOD OF
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27

PRESSER, General President; WELDON MATHIS, General Secretary-
Treasurer; JOSEPH TREROTOLA, also known as Joe T, First Vice
President: ROBERT HOLMES, SR., Second Vice President; WILLIAM J.
MCCARTHY, Third Vice Presadent; JOSEPH W. MORGAN, Fourth Vaice
President; EDWARD M. LAWSON, Fifth Vice President; ARNOLD
WEINMEISTER, Sixth Vice President; JOHN H. CLEVELAND, Seventh Vice
President; MAURICE R. SCHURR, Eight Vice President; DONALD PETERS,
Ninth Vice President; WALTER J. SHEA, Tenth Vice President; HAROLD
FRIEDMAN, Eleventh Vice President; JACK D. COX, Twelfth Vace
President; DON L. WEST, Thirteenth Vice President; MICHAEL J. RILEY,
Fourteenth Vice President, THEODORE COZZA, Fifteenth Vice President,
DANIEL LIGUROTIS, Sixteenth Vice President; and SALVATORE
PROVENZANO, also known as Sammy Pro, Former Vice Presaident,

Defendants,

YELLOW FREIGHT SYSTEMS, INC.

Appellant.

Be fore:

WINTER, ALTIMARI, and MAHONEY,

Circuyt Judges.

Appeal from an order of the United States Distriact Court for
the Southern District of New York, David N. Edelstein, Judge,
entered April 3, 1991 that affirmed a determination of the
Independent Administrator under a certain consent decree relating
to the 1International Brotherhood of Teamsters, Chauffeurs,

Warehousemen and Helpers of America, AFL-CIO, granting non-employee
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union members access to premises of Yellow Freight Systems, Inc. to
campaign for union office, and denied the application of Yellow
Freight Systems, Inc. for declaratory and injunctive relief from

that determination.
Vacated and remanded. Judge Winter dissents in a separate

opinion.

-------- R oo oo o

JAY G. SWARDENSKI, Chicago, Illinois
(Larry G. Hall, Kirk D. Messmer,
Patrick W. [Kocian, Matkov,
Salzman, Madoff & Gunn, Chicago,
Illinois, of —counsel), for

Appellant.

JAMES L. COTT, Assistant United
States Attorney for the Southern
District of New York, New York,
New York (Otto G. Obermaier,
United States Attorney for the
Southern District of New York,
Edward T. Ferguson, I1I,
Assistant United States Attorney
for the Southern Daistrict of New
York, New York, New York, of

counsel), for Plaintiff-
Appellee.

Paul Alan Levy, Alan B.
Morrison, Publac Citizen
Litigation Group, Washington,
D.C., for Protestors Patrick N.

Clement and Robert McGinnas.

Barbara J. Hillman, Gilbert A.
Cornfield, Cornfield and
Feldman, Chicago, Illinois, for
Election Officer Michael H

Holland.

________ L T
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MAHONEY, Caircuit Judge:
Appellant Yellow Freight Systems, Inc. ("Yellow Freight")

appeals from an order of the United States District Court for the
Southern District of New York, David N. Edelstean, Judge, entered
April 3, 1991. That order affirmed a determination of officers
appointed pursuant to a certain consent decree (the "Consent
Decree") relating to the affairs of defendant International
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of
America, AFL-CIO (the "IBT") that granted nonemployee members of the
IBT access to premises of Yellow Freight to campaign for union
office, and denied Yellow Freight's application for declaratory and
injunctive relief from that determination. Yellow Freight seeks to
enforce a "no solicitation" rule by barring nonemployee union
members from campaigning for union office on its property. The
district court upheld the appointed officers' determination denying
effect to Yellow Freight's rule.

We conclude that the district court was entitled to exercise
jurisdiction over Yellow Freight pursuant to the All Writs Act, 28
U S.C § 1651 (1988), and was not preempted from that jurisdiction
by the authority of the National Labor Relations Board (the YNLRB")
to determine 1ssues concerning unfair labor practices under the
National Labor Relations Act (the "NLRA"), 29 U.S C. §§ 151-169

(1988). We also conclude, however, that the district court and its
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appointed officers did not adequately consider the availability of
alternate means by which the barred 1IBT campaigners might
communicate with employees of Yellow Freight who are members of the
IBT.
We accordingly vacate and remand.
Background
This appeal arises from an ongoing effort of the United States
government to rid the IBT of organized crime influence. To that
end, the United States commenced this litigation i1n the United
States District Court for the Southern District of New York on June
28, 1988 pursuant to the Racketeer 1Influenced and Corrupt
Organizations Act of 1970 ("RICO"), 18 U.S C.A. §§ 1961-1968 (1984
& Supp. 1991), and the Consent Decree was entered on March 14, 1989.
The Consent Decree has generated considerable litigation in
the Southern District and in this court. As we summarized 1ts
provisions 1in one of those prior cases:
Under the Consent Decree, three court officers
are appointed to oversee certain aspects of
the affairs of the IBT: an Election Officer,
an Investigations Officer and an (Independent)
Administrator. The Election Officer 1s to
supervise the 1991 election of IBT officers.
The 1Investigations Officer 1s granted
authority to 1investigate corruption and
prosecute disciplinary charges against any
officer, member or employee of the IBT or any
of 1ts affiliates. The [Independent]
Administrator oversees the implementation of
the remedial provisions of the Consent Decree.
For example, the [Independent] Administrator
sits as an 1mpartial decisionmaker 1in

disciplinary cases brought by the
Investigations Officer, conducts the

5 —
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disciplinary hearings and decides them. The
(Independent) Administrator may also apply to
the distract court to facilaitate
implementation of the Consent Decree, and the
other parties to the Decree may make such
applications as well. Furthermore, the
district court is vested with "exclusive
jurasdaction” to decide any issues relating
to the actions or authority of the
(Independent] Administrator. And the IBT
Constitution 1s amended to 1incorporate and
conform with all of the terms of the Consent
Decree.

United States v. IBT, 905 F.2d 610, 613 (2d Cir. 1990).

The fair and open conduct of the 1991 IBT election 1s a
central purpose of the Consent Decree. The election encompasses
three phases: (1) the rank-and-file secret ballot election of
delegates to the 1991 IBT convention; (2) the election of trustees
and nomination of national and regional officers at that convention,
and (3) the subsequent rank-and-file secret ballot election of
national and regional officers. The dispute at issue 1in this case
arises from campaign activities occurring in the initial (delegate
selection) phase of the 1991 election, but has significant
implications for the third (election of national and regional
officers) phase which 1s now in process.

Yellow Freight, many of whose employees are IBT members, has
the following company polaicy:

There shall be no distribution of literature
or solicitation by non-employees in working
or non-working areas duraing working or non-
working times. In other words, non-employees

are not allowed on company property for the
purpose of distributing 1literature or
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This appeal involves two incidents at Yellow Freight
facilaities challenging that policy. The first occurred in Chicago
Ridge, Illinois. The second occurred in Detroit, Michigan. In
October 1990, two IBT members who are not Yellow Freight employees,
Patrick N. Clement and Robert McGinnis, entered an unfenced parking
lot at the Chicago Ridge facilaity. They were candidates for
delegate from IBT Local 710 to the 1991 IBT convention. Yellow
Freight officials asked them to leave and summoned the police, who
also asked the men to leave, which they eventually did. They moved
to a public sidewalk nearby and continued campaigning. In December
1990, two IBT members who also are not Yellow Freight employees,
Michael Hewer and James McTaggart, campaigned for union office at
the employee walk-through gate at the Detroit facility. They were
required to leave Yellow Freight's premises by Yellow Freight
security personnel.

McGinnis, Clement, and Hewer filed protests with the Election
Officer, alleging that their exclusion by Yellow Freight violated
IBT election rules promulgated pursuant to the Consent Decree (the
"Election Rules"). See United States v. IBT, 931 F.2d 177, 184-90
(2d Cair. 1991) (approving Election Rules with modification)
Following separate investigations in Chicago Ridge and Detroit, the
Election Officer 1ssued two opinions. The first, dealing with tne

Clement/McGinnis protest, determined that Yellow Freight's policy
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violated the Election Rules by completely barring Clement and
McGinnis from the Chicago Ridge facility, because campaigning on the
nearest public sidewalk would provide no meaningful access to the
IBT draivers employed by Yellow Freight. The Election Officer
therefore required limited access for Clement and McGinnis to Yellow
Freight's property either at a parking lot across the street from
Yellow Freight's terminal facilities or at an open area outside the
terminal building, at Yellow Freight's option. The Election Officer
upheld Yellow Freight's exclusion of Hewer from the Detroat
facility, however, finding that Hewer could campaign effectively
from a public sidewalk and grassy area adjacent to that facility.
In making both determinations, the Election Officer restricted his
consideration of the availability of alternative means of
communication with employees of Yellow Freight to those available
at the Chicago Ridge and Detroit terminals.

Yellow Freight appealed the determination regarding Clement
and McGinnis to the Independent Administrator, and Hewer appealed
the determination adverse to him. The Administrator affirmed both
rullngs.1 In doing so, he invoked Article VIII, section 10(d4d) of
the Election Rules, which provides that "no restrictions shall be
placed upon candidates' or members' pre-existing rights to solicat
support, distribute leaflets or literature, . . . or engage 1n
similar actavities on employer or Union premises,"™ as well as

Article XI, section 2, which includes among the remedies available
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to the Election Officer 1in resolving a protest: "requiring or
limiting access."” The Administrator reasoned: "In general, the
‘pre-existing rights' to engage 1n campaign activity include any
past practice or agreement among employers and the IBT, or 1its
members, which allows for such campaign activity, and any
substantive raights of union members to engage in such conduct as
established by applicable law."

The Administrator found such a right of access for union
campaign activity under applicable federal labor law. He further
affirmed the rulings of the Election Officer that adequate
alternative means of communication were available to Hewer at the
Detroit facility, but not to Clement and McGinnis at the Chicago
terminal. In affirming the latter ruling, the Administrator
considered almost exclusively alternative campaigning feasibilities
at the Chicago Ridge terminal, except for the following conclusory
statement: "the complainants did not have a reasonable alternataive
means of communication off company property with IBT members at thais
facilaity."

Yellow Freight made additional arguments to the Independent
Administrator, and in a subsequent appeal to the distract court,
which parallel those pressed on this appeal. The dastrict court
affirmed the determination of the Administrator, and accordingly
denied Yellow Freight's application for declaratory and injunctive

relief directed against that determination.
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This appeal followed.

Discussion

Yellow Freight tenders four arguments on appeal:

(1)

(2)

(3)

(4)

the Consent Decree cannot valiadly be
applied or enforced against Yellow
Freight pursuant to either the All Writs
Act or any other asserted authority,
because Yellow Freight i1s not a party to
the Consent Decree;

the Independent Administrator, the
Election Officer, and the distract court
are denied Jjurisdiction over VYellow
Freight by the NLRA, which vests
exclusive jurisdiction over the conduct
at i1ssue 1n the NLRB;

even assuming juraisdictaion, the
determination herein 1s not 1n accordance
with law; and

Yellow Freight should be awarded
injunctive relief against any further
exercise of authority over it by the
Independent Administrator or Election
Officer.

We address each in turn.

A,

Yellow Freight upon the All Writs Act, whaich provides in pertinent

part

28 U Ss.C.

The Enforcement of the Consent Decree against Yellow Freight

The district court premised 1ts assertion of authority over

The Supreme  Court and all courts

established by Act of Congress may issue all
writs necessary or appropriate in aid of thear
respective jurisdictions and agreeable to the
usages and principles of law.

§ 1651(a) (1988).

10
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As the Supreme Court has stated:

The power conferred by the Act extends,
under appropriate circumstances, to persons
who, though not parties to the original action
or engaged in wrongdoing, are in a position
to frustrate the 1mplementation of a court
order or the proper administration of justice,
and encompasses even those who have not taken
any affirmative action to hinder justice.

United States v. New York Tel. Co., 434 U.S. 159, 174 (1977)

(citations omitted); see also Yonkers Racing Corp. v. Caty of

Yonkers, 858 F.2d 855, 863 (2d Car. 1988), cert. denied, 489 U.S.
1077 (1989); Benjamin v__Malcolm, 803 F.2d 46, 53 (2d Cir. 1986),

cert denied, 480 U.S. 910, (1987): In re Baldwin-United Corp., 770
F.2d 328, 338 (2d Cir. 1985).

Despite this authority, Yellow Freight contends that the
Consent Decree cannot be enforced against i1t because Yellow Freight
1s not a party to the Consent Decree. Yellow Freight cates, 1in
support of this view, our recent statement that:

It 1s true that, for purposes of ainter-
pretation, a consent decree 1s treated as a
contract among the settling partaies,
Firefaighters v City of Cleveland, 478 U.S.
501, 106 S. Ct. 3063, 92 L.Ed.2d 405 (1986),
and that the terms of a consent decree cannot
be enforced against those who are not partaies
to the settlement. Martin v. Wilks, 490 U.S.
755, 109 S. Ct. 2180, 104 L.Ed.2d 835 (1989).

IBT, 931 F.2d at 185.
We proceeded 1mmediately to acknowledge, however, that "there
are several exceptions to this general rule," 1d., and invoked one

of those exceptions to i1mpose upon IBT affiliates, not parties to

11
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the Consent Decree, the election rules promulgated pursuant to the
Consent Decree. See 1d. at 187. We have previously subjected other
nonparties to the Consent Decree, see United States v, IBT, 907 F.2d
277, 279-80 (24 Cir. 1990); IBT, 905 F.2d at 613 (2d Cir. 1990), in
the former case 1invoking the All Wraits Act to affirm an order
restraining all members and affiliates of the IBT from "filing or
taking any legal action that challenges, impedes, seeks review of
or relief from, or seeks to prevent or delay any act of [the court-
appointed officers] in any court or forum in any jurisdiction except
(the Southern District of New York]." 907 F.2d at 279. This case,
in any event, does not require us to determine whether the Consent
Decree, of 1ts own force, applies to Yellow Freight. Rather, the
1ssue here 1s whether the All Writs Act authorized the district
court and the officials acting pursuant to its authority to issue
the order requiring Yellow Freight to permit campaigning on 1its
property.

Nor 1s 1t the case that Martin v. Wilks, 490 U.S. 755 (1989),
upon which Yellow Freight heavily relies, precludes the use of the
All Wrats Act against Yellow Freight. 1In Martain, white firemen sued
the City of Birmingham, Alabama, alleging that they were being
denied promotions 1n favor of less qualified black firemen 1in
violation of applicable federal law. 490 U Ss. at 758 The
promotions of the black firemen occurred i1n implementation of two

previously entered consent decrees. Id. at 758-60. The Supreme

12
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i
Court ruled that, although the white firemen had not attempted to
intervene in the litigation that led to the consent decrees, they
were entitled to pursue their claims in the subsequent litigation.
Id. at 7e61.

In other words, as we have stated, Martin "held that a failure
to intervene does not bar a subsequent attempt to challenge actions
taken pursuant to a consent decree." IBT, 931 F.2d at 184 n.2; see

also Independent Fed'n of Flight Attendants v. Zipes, 109 S. Ct.

2732, 2736-37 (1989) (similarly construing Martin). Accordaingly,
Martin does not purport to bar any impact of a consent decree upon
a nonparty to the decree. Rather, 1t 1s addressed to the 1issue
whether such a nonparty 1s entitled to 1ts own "day in court" to
challenge any such impact. See Martin, 490 U.S. at 762.

Yellow Freight also argues that a consent decree, as
distinguished from a judgment resulting from litigation pursued to
completion, cannot be enforced against a nonparty. Whatever the
force of this argument, 1t is unavailing in this case because the
district court has not purported to deem Yellow Freight bound by the
Consent Decree. Instead, 1t has ruled that an order may issue under
the All Writs Act to effectuate the Decree.

Yellow Freight further contends that the All Writs Act may be
invoked only in certain categories of cases, and that this
litigation fits none of those categories. We do not agree with

Yellow Freight's characterization of this body of law. In any

13
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event, Yellow Freight concedes that "the All Writs Act allows
substantive injunctions against technical non-parties . . . [1in at
least some cases) to enforce a decree which adjudicates public
rights." We believe that there is a strong public interest in the
ongoing effort in this litigation to open the IBT to democratic
processes and Surge the union of organized crime influence.

Further, as a general rule:

(I}Jf juraisdiction over the subject matter of
and the parties to litigation 1s properly
acquired, the All Writs Act authorizes a
federal court to protect that jurasdiction
even though nonparties may be subject to the
terms of the ainjunction.

IBT, 907 F 24 at 281.

The district court has subject matter jurisdiction of the
underlying controversy pursuant to RICO. Yellow Freight does not
contest personal jurisdiction, and in any event, "the All Writs Act
requires no more than that the persons enjoined have the ‘'minimum
contacts' that are constitutionally required under due process."
IBT, 907 F.2d at 281 (quoting International Shoe Co. v. Washington,
326 U s 310, 316, 66 S. Ct. 154, 158 (1945)).

Since the jurisdictional requilrements are satisfied, the
remaining issues, 1n the language of the All Writs Act, are whether
the district court's order was "necessary or appropriate" to the
implementation of the Consent Decree, and whether it was 1imposed

agreeably "to the usages and principles of law." 28 U.S.C. § 1651

(1988) .

14
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The dastraict court articulated the need to provide access to
Yellow Freight's Chicago Ridge terminal in the following terms:

(T}he crux of this Consent Decree 1s . . .
free, open and fair secret ballot elections.
In order for those elections to be meaningful,
the IBT rank and file must be given a fair
choice of candidates. But the reality of such
an election 1s that incumbents may often hold
distinct advantages 1n name recognition, and
access to members of a local. Employers may
have developed comfortable relationships waith
incumbent IBT officers, and may not be anxious
for new, and perhaps more assertive union
representatives. As a result, jurisdiction
over employers such as Yellow Freight may be

necessary "ain aid of thas Court's
Jurisdaction.”
As an addaitional matter, . . the

Independent Administrator reasoned that
enployers such as Yellow Freight "have the
power, 1f not restrained, to subvert the
electoral process . . ." were they to bar IBT
members from exercising their right to
campaign on employers' premises . . .
Second, the Independent Administrator found
that non-employee IBT members have a limited
"pre-existing right" of access to non-employer
premises as guaranteed by the National Labor
Relations Act, ("NLRA") 29 U.S.C. § 158(a) (1),
and i1ts subsequent interpretations.

United States v. IBT, No. 88 Civ. 4486 (DNE), slip op. at 6-7

(S.D.N.Y. Apr. 3, 1991).

We agree with this assessment of the need for limited access
to employer premises where no feasible alternative for campaigning
by candidates for union office 1s avallable. We therefore conclude
that the order on appeal was "necessary or appropriate in aid of"

the district court's jurisdiction over the underlying litigation 1in

15
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which the Consent Decree was entered, and turn to the issue whether
1t was "agreeable to the usages and principles of law."

We first consider whether the procedure made available to
Yellow Freight to contest the asserted access was "agreeable to the
usages and principles of law," bearing in mind the mandate of Martin
v _Wilks that Yellow Freight have its "day in court" on the issue.
See 490 U.S. at 762. Yellow Freight contends that it was denied
"due process," and thereby (a fortiory) traditional legal
protections, because 1t was subjected to a consent decree to which
1t was not a party. But, as we have pointed out, the distraict court
did not rule that the Consent Decree, of 1ts own force, bound Yellow
Freight. It acted pursuant to the All Writs Act, and we therefore
turn our attention to the particular procedures that have been
applied herein in adjudicating Yellow Freight's claimed entitlement
to bar Clement and McGinnis from the Chicago Ridge terminal.

Yellow Freight's position has been considered by both the
Election Officer and the Independent Administrator, and reviewed,
now, by two federal courts. The Election Officer, a former general
counsel of the United Mine Workers, inspected both sites at issue,
accepted submissions from the parties, wrote letter opinions that
addressed the factual and legal contentions of the parties, and
decided the controversy regarding the Detroit terminal in favor of
Yellow Freight, although ruling against Yellow Freight regarding the

Chicago Ridge terminal. The Independent Administrator, a former
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federal dastrict judge, held a hearing at which testimony was
presented, received prehearing legal submissions from the parties,
and solicited posthearing submissions. He issued a detailed
decision that carefully addressed the legal contentions of the
parties, and made de_novo findings of fact and conclusions of law.

Yellow Freight then availed 1itself of its right to appeal to
the dastrict court.? The district court held a hearing,
incorporated the record developed by the IBT trustees at Yellow
Freight's request, and 1ssued a memorandum and order that again
addressed the 1ssues tendered by the partaies. Now, of course,
Yellow Freight has taken this appeal, 1in which the customary
appellate procedures of federal circuit courts have been applied
Application may be made, by certiorari, for further review by the
Supreme Court.

It 1s difficult to i1magine additional or different procedures
that would accord VYellow Freight a significantly enhanced
opportunity to present its position concerning this controversy.
Certainly, furthermore, these procedures are at least generally
comparable to those provided by the NLRA for resolution by the NLRB
and federal courts of unfair labor practice claims. See generally
29 U S.C. § 160 (1988) We accordingly conclude that Yellow Freight
has been accorded adequate procedural protections to satisfy the All

Writs Act. Cf. United States v 1IBT, No. 91-6052, slip op. 6769,

6779-81 (2@ Cir Aug. 6, 1991) (procedures utilized in disciplinary
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actions pursuant to Consent Decree satisfy due process).

Further, the provision of access to the Chicago Ridge terminal
1s certainly, as a substantive matter, "agreeable to the usages and
principles of law" within the meaning of the All Writs Act. There
1s a thoroughly developed body of federal labor law regarding this
1ssue. Indeed, Yellow Freight contends that the merits of the issue
are definitively addressed by the NLRA and consigned thereby to the
exclusive jurisdiction of the NLRB. We turn to that contention.
B. NLRB Preemption.

Yellow Freight contends that the conduct at issue i1n this case
1s darectly regulated by sections 7 and 8(a) (1) of the NLRA, 29
U.5.C. §§ 157 and 158(a) (1) (1988), and accordingly that the NLRB
has exclusive jurisdiction with respect to i1t. 1In this connection,
San Diego Building Trades Council v Garmon, 359 U.S. 236 (1959),
a case 1nvolving attempted state regulation of conduct constituting
an NLRA unfair labor practice, stated that "[wlhen an activity 1is
arguably subject to § 7 or § 8 of the [NLRA]), the States as well as
the federal courts must defer to the exclusive competence of the
[NLRB] 1f the danger of state interference with national policy 1is
to be averted " 14 at 245.

This rule, however, 1s not uniformly applied even as to state

regulataion. See, e g , Sears Roebuck & Co. v _San Diego County

Council of Carpenters, 436 U S. 180, 182 & 207-08 (1978)

(enforcement of state trespass laws by state court allowed as to

18
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"picketing which 1s arguably - but not definitely - prohibited or
protected by federal law"). Furthermore, where fe%eral laws and

policies other than the NLRA are implicated, the Garmon rule 1is

frequently considered inapplicable. See, e.q., Breininger v. Sheet
Metal Workers Int') Ass'np local Union No. 6, 110 S. Ct. 424, 429-35

(1989) (district court had jurisdiction to hear fair representation
claim although union's breach of duty of fair representation might

violate § 8(b) of the NLRA); International Bhd of Boilermakers v.

Hardeman, 401 U.sS. 233, 237-39, 91 S. ct. 609, 612-14
(1971) (district court had jurisdiction to hear claim that unlawful
expulsion from union violated § 101(a)(5) of Labor-Management
Reporting and Disclosure Act, 29 U S.C. § 411(a) (5) (1988), although
expulsion was arguably an unfair labor practice violative of §§

8(b) (1) (A) and 8(b) (2) of NLRA); American Postal Workers Union v
United States Postal Service, 766 F.2d 715, 720 (24 Car.

1985) (district court and NLRB have concurrent jurisdiction over
suits to enforce labor contracts, "even 1f the conduct involved
might entail an unfair labor practice"), cert denied, 475 U.S. 1046
(1986) ; United States v. Boffa, 688 F.2d 919, 931 (3d Car. 1982) (in
RICO prosecution alleging mail fraud predicates and substantive ma:l
fraud violations, prohibition of defendants' conduct by § 8 of NLRA
would not preclude "enforcement of a federal statute that

independently proscrabes that conduct"), cert. denied, 460 U.S. 1022

(1983). Here, although the appointed officials are directly

19 -
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applying the NLRA rather than some separate body of law,
considerations that we have previously recognized with respect to
the Consent Decree argue compellingly for a ruling against exclusive
NLRB juraisdiction.

We have affirmed an injunction prohibating all members and
affiliates of the IBT from initiating any legal proceeding relating
to the Consent Decree "in any court or forum in any jurisdaction®
(emphasis added) other than the district court from which this
appeal was taken, IBT, 907 F.2d at 279, "as a necessary means of
protecting the district court's jurisdiction over implementation of
the Consent Decree." Id. at 280. We did so to avoid inconsistent
interpretations of, and judgments regarding, the Consent Decree, and
also to avoid repetaitive 1litigation that would distract the
government and the court-appointed officers from implementation of
the Consent Decree. 1Id. It would be completely disruptive to rule
that despite this arrangement, the district court has no authoraty
to address any matter arising under the Consent Decree that might
arguably be deemed an unfair labor practice under the NLRA.?}

As we have stated, "a district judge can legitimately assert
comprehensive control over complex 1litigation," IBT, 907 F.2d at
281, and this rule 1s properly invoked 1in this case. See 1d.; cf
Berger v __Heckler, 771 F.2d 1556, 1576 n.32 (24 Car. 1985) ("'[flew

persons are 1n a better position to understand the meaning of a

consent decree than the district judge who oversaw and approved
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1t'") (quoting Brown v. Neeb, 644 F.2d 551, 558 n.l2 (6th Car

1981)). We conclude that the NLRB does not have exclusive
jurisdiction over the conduct at issue on this appeal, and that the
district court and 1ts appointed officers accordingly did not err
1n addressing it. Finally, by requiring strict adherence to the
requirements of federal labor law in the enforcement of the Consent
Decree, see infra, we preclude that "interference with national
policy" that was the focal concern in Garmon. See 359 U.S. at 245.
C. The Meraits.*

Finally, Yellow Freight contends that the substantaive
determination made by the Election Officer as to the Chicago Ridge
terminal, and affirmed by the Independent Administrator and the
district court, 1s incorrect as a matter of law.® As 1indicated
supra, the claims of Clement and McGinnis for access to Yellow
Freight's property are premised upon the provision in Article VIII,
section 10(d) of the Election Rules that safeguards "candidates' or
members' pre-existing rights to . . . [campaign] . . . on employer
or Union premises."” The Independent Administrator properly
construed this provision to invoke both "past practice or agreement
among employers and the IBT, . . . and any substantive rights of
union members to engage i1n such conduct as established by applicable
law." The pertinent i1ssue on this appeal 1s the content of the
"applicable law," since no preexisting practice or agreement has

been asserted to be pertinent to this controversy. For the reasons
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that follow, we conclude that the determination on appeal did not
adequately consider the availability of alternate means of
communicating with Yellow Freight's Chicago Ridge employees at
locations other than the worksite, and that the case must
accordingly be remanded for reconsideration by the district court
and the court-appointed officers.

The landmark case in this area is NLRB v. Babcock & Wilcox

Co , 351 U S. 105 (1956), whaich ruled that:

[Aln employer may validly post his property
against nonemployee distribution of union
literature 1f reasonable efforts by the union
through other available channels of
communication will enable 1t to reach the
employee with 1ts message and 1f the
enmployer's notice or order does not
discriminate against the union by allowing
other dastributaion.

Id. at 112.
Explaining the balance to be struck, the Court went on to say:

This 1s not a problem of always open or
always closed doors for union organization on
company property. Organization rights are
granted to workers by the same authority, the
National Government, that preserves property
rights. Accommodation between the two must
be obtained with as little destruction of one
as 1s consistent with the maintenance of the
other. The employer may not affirmatively
interfere with organization; the union may not
always insist that the employer aid
organization. But when the inaccessibilaity
of employees makes 1neffective the reasonable
attempts by nonemployees to communicate with
them through the usual channels, the right to
exclude from property has been required to
yYield to the extent needed to permit
communication of information on the right to

22
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organize.
Id. (emphasis added).

Babcock and Wilcox involved efforts by unions to organize the
pertinent employees, rather than intraunion elections. See 1d. at
106. The issue, however, was whether the employers had violated
section 8(a)(l) of the NLRA, 29 U.S.C. § 158(a)(1l)(1988), by
impeding their employees' section 7 "right to self-organization *
29 U S.C. § 157(1988). It has since been made clear that intraunion
campaigning activities implicate employees' section 7 right "to
form, 3Jjoin, or assist 1labor organizations," or to "refrain"
therefrom, 1d., and that unlawful interference with that raight 1s
also a section 8(a) (1) unfair labor practice. See NLRB v Magnavox

Co., 415 U.S. 322, 324 (1974); Distraict lodge 91, Int'l Ass'n of

Machinists v. NLRB, 814 F.2d 876, 879 (2d Cir. 1987).

Babcock and Wilcox ruled that "if the location of a plant and
the 1living quarters of the employees place the employees beyond the
reach of reasonable union efforts to communicate with them, the
employer must allow the union to approach his employees on his
property " 351 U.S. at 113. On the other hand, the NLRA "does not
require that the employer permit the use of i1ts facilities for
organization when other means are readily available." Id. at 114.
As the NLRB has summarized-

Babcock thus holds that where persons other

than employees of an employer that owns or
controls the property 1in question are

concerned, "alternative means" must always be
considered: a property owner who has closed
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his property to nonemployee communications,
on a nondiscraiminatory basis,® cannot be
required to grant access where reasonable
alternative means exist, but in the absence
of such means the property right must yield
to the extent necessary to permit the
organizers to communicate with the employees.
Jean Country, 291 N.L.R.B. 11, 12 (1988) (emphasis partially added).

We have most recently considered this issue in Natjonal
Maritime Union v. NIRB, 867 F.2d 767 (24 Cir. 1989), where we
affirmed an NLRB determination that an employer had not committed
an unfair labor practice by barring union organizers from its boats
because "the record [was] 1nadequate to establish that home visats
were unreasonable," and the union "had the burden of proving that
alternative means of communication were unreasonable." 867 F.2d at
775.

The problem with the determination on appeal here 1s that
virtually no consideration was given to alternative ways of
communicating with the Chicago Ridge employees of Yellow Freight
awvay from the Jjobsite. Both the Election Officer and the
Independent Administrator recognized in general terms the need to
consider alternative means of communication, but specific attention
was accorded only to alternatives 1immediately adjacent to the
Chicago Ridge jobsite. The district court affirmed on the basis of
the determination by the Independent Administrator. In view of the

applicable law, this 1s clearly 1inadequate, and we must therefore

vacate and remand.
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In doing so, we note that the consideration of this issue on
remand may take into account all pertinent matters, including time
constraints imposed by the impending election schedule and cost
factors. See National Marjtime Union, 867 F.2d at 774. We note
also that home visits were considered a plausible alternative 1in
National Maraitime Union because the union organizers were provided
by the employer with the names and addresses of the employees whom
the organizers sought to approach. See i1d4. at 769. In sum, we do
not seek to pose undue difficulties for the district court and the
court-appointed officers 1in dealing practically and flexibly with
the significant burden of overseeing the ongoing IBT election, but
we cannot ratify decisions made in that effort which do not comport
with the requirements of applicable law.

We note, finally, that 1f Yellow Freight should on remand be
validly compelled to provide access to its Chicago Ridge property
in connection with the 1991 IBT election, such compelled access
would not inhibit Yellow Freight's continued entitlement to enforce
1ts "no solicitation™ policy in the future, i1n the absence of
Judicial direction to the contrary. Yellow Freight would not 1in
such circumstances have voluntarily abandoned 1its policy or
willingly established any exception to it. Cf. NLRB v. Southern Md.

Hosp Ctr., 916 F.2d 932, 937 (4th Cir. 1990) ("(c)laims of

disparate enforcement inherently require a finding that the employer

treated similar conduct differently") (emphasis added); Restaurant

25
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Corp. of Am. v. NLRB, 827 F.2d 799, 807 (D.C. Cir. 1987) (same); 1d.

at 812 n.3 (Bork, J., dissenting in part and concurring in part)
(same) . Accordingly, such a ruling would establish only that Yellow
Freight may on occasion be required to provide access to 1its
property in furtherance of the Consent Decree, despite its "no
solicitation” policy. Yellow Freight would continue to be entitled
to limit access to its property pursuant to the "no solicitation®
policy, subject only to the general limits of federal labor law.

See Babcock & Wilcox, 351 U.S. at 112.

D. Injunctive Relief.

Yellow Frelght asks that we direct the district court to
permanently enjoin the Election Officer and Administrator "not to
assert authority or jurisdiction over Yellow Freight under color of
the [Consent Decree) or Election Rules, not to process any protest
Oor grievance against any act by Yellow Freight, and not to seek to
require Yellow Freight to respond . . . to . . . any protest or
grievance arising [(thereunder]." As 1s obvious from the foregoing,
we will not provide such relief, since we deem Yellow Freight
amenable to the authority of the district court and the court-
appointed officers as to the dispute on appeal, pursuant to the All
Writs Act, and do not consider the authority of the district court
and 1ts officers to deal with that dispute to be preempted by the
NLRB Our ruling 1s limited to assuring that the correct legal

standards are applied i1n the resolution of this controversy.

26




1 Conclusion
2 The order of the district court is vacated, and the case 1is
3 remanded for further proceedings not inconsistent with this opinion.
4 Yellow Freight's application for injunctive relief is denied. The
5 parties shall bear their own costs.
27
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FOOTNOTES

1. Hewer has not appealed from this determination, so the
balance of the proceedings in this case, including this appeal, are

addressed only to the Chicago Ridge controversy.

2. Throughout these proceedings, the appeal procedures made
available by the Consent Decree to the parties thereto have been
extended to Yellow Freight. Any failure thus to provide an
opportunity to Yellow Freight to litigate 1its claims would run afoul

of Martin, 490 U.S. at 761-62.

3. As Judge Winter's dissent suggests, the normally glacial
pace of NLRB proceedings regarding unfair labor practice 1is 111l
suited to the regulation of ongoing IBT elections envisioned by the
Consent Decree. Our jurisdictional ruling, however, is not premised

upon this consideration.

4. Between the time when this opinion was originally issued
on October 29, 1991 and 1ts amendment on February 14, 1992, the

Supreme Court decided Lechmere, Inc. v. NIRB, 60 U.S.L.W. 4415 (U.S.

Jan. 27, 1992), significantly revising the law hereinafter addressed
in section C of this Discussion. Because, on remand, this case has
been dismissed as moot in view of the completion of the 1991

election of IBT officers, we deem it unnecessary to amend section
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C of this Discussion, but append this footnote simply to signal the
Lechmere development of the law as of the amendment date of this

opinion.

5. We are unpersuaded by the argument of counsel for Clement
and McGinnis that Yellow Freight has waived its right to contest the
merits on appeal. The Election Officer, the Independent
Administrator, and the district court all addressed the merits, and
Yellow Freight made clear that 1t contested those rulings. Yellow
Freight placed 1ts primary emphasis in the district court upon other
arguments, however, 1in view of the court's expressed desires
concerning the issues to be addressed at the hearing that resulted

in the ruling on appeal.

6. The Election Officer's letter opinion regarding Chicago
Ridge observed that Yellow Freight has permitted some solicatation
during the Christmas season by United Way in one of the areas
alternatively ordered to be made available to Clement and McGinnis,

but the 1ssue of discriminatory access was not otherwise pursued.

1l
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F U.S. v. IBT, et al., #91-6096

WINTER, Circuit Judge, dissenting:

I respectfully dissent.

I do not agree: (1) that the Consent Decree between the IBT
and the government purports to vest jurisdiction in the court-
appointed Administrator and reviewing federal courts to adjudicate
unfair labor practice charges brought by two IBT members against an
employer under the National Labor Relations Act ("NLRA')ﬂ (11)
that, 1f the Decree so empowers the Administrator, it 1s valad: or
(1121) that the adjudication in question 1s authorized by the All
Writs Act.

I

With regard to (1), the meaning of the Consent Decree, Article
VIII, Section 10(d), provides that "No restrictions be placed upon
candidates' or members' pre-existing rights to solaicait, support,
distribute leaflets or literature . . . or engage in general
activities on employer or union premises." Giving this language
i1ts ordinary meaning in the present context, there 1s no basis for
finding that Yellow Freight violated its terms. The words "pre-
existing rights" seem no more than a reference to rights of access
pPreviously recognized by employers through contract or past
practice or decreed by enforcement orders of the National Labor
Relations Board ("NLRB"). Thas reading accords with the language
used 1n the Consent Decree and limits the rights of access
conferred by the Decree to rights enjoyed by the IBT that the IBT
may lawfully confer upon IBT members.? However, under that

reading, Yellow Freight did not violate the Consent Decree. Yellow
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Freight's no-solicitation rule was ln effect when the Consent
Decree was signed. Clement and McGinnis thus had no pre-existing
right of access to Yellow Freight's premises.

II

However, with regard to (11), my colleagues read the language
differently, based upon the Administrator's lnterpretation of the
words "pre-existing rights" as including "all substantive rights of
union members . . . under established law." Under this readaing,
the Decree purports to vest Jurisdiction in the Administrator to
adjudicate hon-employees' claims of access to Yellow Freight's
premises under the NLRA

Putting aside the All Writs Act for the moment, it 1s a
mystery to me where IBT and the government found the authority to
empower the Administrator to adjudicate unfair labor practaice
charges involving non-parties to the Decree. This 1ssue 1s not
directly addressed in my colleagues' opinion. 1In fact, Congress
has designated exclusive procedures for the adjudication of unfair
labor practice claims I know of no theory under which the IBT and
the government had the power, essentially legislative in nature, to
override Congress's explicit direction that Clement and McGinnis
file their unfair labor practice charges with the NLRB.

Not surprisingly, I also do not agree that the IBT and the
government had the power to erase Yellow Freight's raight to
litigate the unfair labor practice charges before the NLRB. Nor do
I agree that allowing the IBT and the government to accomplish this

legislative act was not a denial of due process to Yellow Freight.
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Yellow Freight did have hearings on the unfair labor practice
charges before the Administrator and the district court. However,
Yellow Freight was not accorded due process when the Consent Decree
deprived it of the raght to litigate unfair labor practice charges
before the NLRB rather than before the Administrator. Yellow
Freight had neither notice nor a hearing in the RICO proceeding as
to the potential loss of its rights under federal law. If the IBT
and the government had the power to erase Yellow Freight's raights,
then Yellow Freight should have been made a party defendant in the
RICO action and allowed to latigate to final Judgment the i1ssue of
whether the loss of such rights could be granted as relief.
ITI

This brings me to (111), namely, the All Writs Act 1ssue. T
agree with my colleagues that, i1n contrast to the Consent Decree,
the All Wraits Act may confer jurisdiction over third parties where
necessary to implement otherwise valid pProvisions of the Decree.
My colleagues reason that the proceedings against Yellow Freight
are necessary to avoid inconsistent interpretations of that Decree.
If the Consent Decree merely incorporates pertinent provisions of
the NLRA, however, then the only inconsistencies that maght arise
would be between the Administrator's interpretations of the NLRA
and the NLRB's 1interpretations of the Same statute. The
apprehension that the Administrator may disagree with the NLRB as
to the meaning of the NLRA, and the tacit but Yet 1nexorable
assumption that the Administrator's view should prevail, merely

highlight the l1llegitimacy of viewing the Consent Decree as vesting
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the Administrator with jurisdiction over unfair labor practices.
It goes without saying that the All Writs Act does not authorize
the displacement of Congress's legislative scheme for the
adjudication of unfair labor practaces.

However, my colleagques' discussion of the preemption issue
implies that the Consent Decree created independent rights of

access, 1 e , not based on the NLRA, by IBT candidates to

employers' property. Their discussion of the preemption 1ssue
relies exclusively on cases 1in which claims based on other bodies
of law, e g., common law trespass claims or "where federal laws and
policies other than the NLRA are implicated," overlap unfair labor
practice claims and are validly adjudicated by trabunals other than
the NLRB. Those cases are neither analogous nor relevant to the
instant matter unless the Consent Decree 1s viewed as creating a
new body of law to be enforced by third parties against other third
parties for purposes of the IBT election, another legislative act
the IBT and the government had no power to accomplish. Moreover,
in their discussion of the All Writs Act, they emphasize the
"public interest" in democratizing the IBT and purging 1t of
organized crime influence. Again, this implies that the Decree
embodies legal commands beyond those found in present labor law.
Whatever the implications of the opinion, however, the content of
these new legal commands 1s not spelled out. 1Indeed, the
Administrator's view of his powers was limited to enforcing
"substantive rights . . . under established law," (emphasis added),

and my colleagues purport to apply only standards derived from the
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NLRA.

I know of no precedent for this expansive use of the All wWraits
Act. United States v. IBT, 907 F.2d 277 (2d Cair. 1990), held that
local unions, who were not parties to the Consent Decree but are
constituent bodies of the IBT, had to litigate issues concerning
the meaning of that Consent Decree in the Southern District of New
York. This essentially housekeeping decision dealt solely with
inconsistencies concerning the meaning of the Consent Decree, not
disagreements over the meaning of a federal statute, such as the

NLRA In Yonkers Racing Corp v City of Yonkers, 858 F.2d 855 (24

Cir. 1988), cert denied, 489 U S 1077 (1989), the City of

Yonkers, pursuant to a consent decree entered in the Southern
District, initiated condemnation proceedings in state court.
Subsequently, the property owners brought actions in state courts
to 1invalidate the proposed condemnations. We affirmed an order
directing the City to remove the state court actions. Our
principal concern was again the effect of inconsistent judgments
with respect to the meaning of a consent decree. A secondary
concern was the fear that the City of Yonkers would not vigorously

defend the 1invalidation proceedings. Finally, in In re Baldwin-

United Corporation, 770 F.2d 328 (2d Cir. 1985), we upheld an

injunction prohibiting states from filing civil actions against
parties who were defendants in a multi-district securaities
litigation. We did so 1in order to effectuate a settlement
agreement 1in which the plaintiffs had waived their state law claims

and to ensure that states could not disrupt the agreement by




asserting claims derivative of the settled claims. See id. at 336-

—

37.

By contrast, the proceeding against Yellow Freight has nothing
to do with either the risk of inconsistent decisions concerning thei
meaning of the Consent Decree, collusive actions by a party to the
Decree, or a need to avoid derivative, duplicative actions that
would unravel a class action settlement.

IV
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I believe that Clement and McGinnis should have been required
10 Il to file unfair labor practice charges with the NLRB. With the

11 support of the Administrator, they then could have specifically

12 requested the General Counsel to seek preliminary relief under

13 Section 10(J). 29 U.S.C. § 160(]).

14 It may be that my colleagues are influenced by the fact that
15 || our court records create what might charitably be called a

16 reasonable doubt as to the capacity of the NLRB to act with

17 anything but, again speaking charitably, glacial speed 1n

18 adjudicating unfair labor practices. See, e.g., NLRB v. Oakes

19 Machine Corp., 897 F.2d 84 (2d Cir. 1990); National Maraitime Union
20 of America, AFL-CIO v. NLRB, 867 F.2d 767 (2d Cair. 1989).

21 Nevertheless, there 1s litigation pending in our court indicating
22 that Section 10(3j) actions for injunctions are not unknown. NLRB

23 v__Domsey Trading Corp., appeal docketed, No. 91-6203 (2d Car.

24 Aug 23, 1991). 1In any event, the sorry performance of the NLRB 1s
25 not for us to correct by interpretation of consent decrees between

26 || unions and the government.
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1 I thus regard my colleagues' decision as a profoundly
troubling precedent. The reach of the decision 1is long but the
theories on which 1t 1s based seem 111-defined and open-ended. It
|

offers no limits to the power of parties to consent decrees to

alter radically the substantive legal rights of non-parties by

2

3

4

5

6 {| 1nvoking the "public interest" and the All Writs Act. The best

7 || that can be said 1is that their opinion does so in the congenial

8 factual setting of a corrupt and undemocratic union. I hope that
g || all further references to this decision w1ll be accompanied by the
0

words, "That case 1s easily distinguishable; 1t involved the

11 Teamsters "
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! FOOTNOTES

2

3 1. Amendments to the majority opinion subsequent to receipt of the

4 galleys from West Publishing Co. have stricken references to the

S consent decree as a source of authority for the majority's

6 decision. In part, therefore, my dissent now appears to be

7 responding to arguments not raised by my colleagues. I am not

8 altering the substance of the dissent for two reasons. First, such

S an alteration cannot be accomplished before the publishing of this
10 decision 1n the hardbound volume of the Federal Reporter, Second
" Series. Second, because I reject the view that the All Writs Act
12 authorizes the actions of the district court, it 1s not
13 inappropriate for me to address the question of whether the consent
14 decree may justify those actions.
15 I will make one further observation. The basis for the view
16 that the NLRA, as administered by the court officers and distract
17 court, governs the issues in the instant matter, 1s based upon the
18 language of Article Eight, Section 10(d), of the consent decree.
19 If the actions of the district court are actually justified by the
20 || A11 wrats Act, then there 1s no reason to hold that the NLRA
21 governs the employees' rights to hand out leaflets. The right to
22 engage 1in such distribution should be determined on the basis of
23 what 1s necessary to bring about the fair election contemplated by
24 the Decree, whether or not such a right exists under the NLRA.
25
26
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2. I do not mean to suggest that a bright line defines the "pre-
existing raights" incorporated by the Consent Decree. 1Indeed, I can
imagine a host of definitional problems arising from the provisaion.

Such problens, however, are not a reason to give the Decree an

expansive reading.




