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Gentlemen: 
The above p r e - e l e c t i o n p r o t e s t s were f i l e d pursuant t o the 

J?ules f o r the IBT International Onion Delegate and Officer 
Election, revised August 1, 1990 ("J?ules"). Both p r o t e s t s concern 
the r i g h t of the p r o t e s t o r s t o engage i n campaign a c t i v i t i e s w i t h 
respect t o the 1991 IBT I n t e r n a t i o n a l Union Convention delegate and 
I n t e r n a t i o n a l Union O f f i c e r e l e c t i o n on th e pro p e r t y o f Yellow 
F r e i g h t Systems, I n c . a t i t s Chicago Ridge, I l l i n o i s t e r m i n a l . 

Neither Mr. McGinnis o r Mr. Clement are employees o f Yellow 
Fr e i g h t . Both however are members of IBT Local Union 710 which 
represents employees o f Yellow Fr e i g h t . I t i s undisputed t h a t both 
were attempting t o engage i n campaign a c t i v i t i e s r e l a t e d t o the 
I n t e r n a t i o n a l Union Delegate and O f f i c e r E l e c t i o n s and were t o l d 
by Yellow Freight's supervisory and/or s e c u r i t y personnel t h a t they 
could not engage i n such a c t i v i t i e s on company pr o p e r t y . Police 
o f f i c e r s were c a l l e d t o t h e scene who s i m i l a r l y I n s t r u c t e d Messrs. 
McGinnis and Clement t h a t they had t o remain on p u b l i c property 
when conducting t h e i r campaign a c t i v i t i e s . 

Yellow F r e i g h t p r o h i b i t s a l l d i s t r i b u t i o n and s o l i c i t a t i o n by 
persons not employed by i t on i t s property. Yellow F r e i g h t r u l e s 
s t a t e s as f o l l o w s : 
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"There s h a l l be no d i s t r i b u t i o n of l i t e r a t u r e 
or s o l i c i t a t i o n by non-employees i n working or 
non-working areas d u r i n g working or non-
working t i n e s . I n other words, non-eiqployees 
are not allowed on company pr o p e r t y f o r the 
purpose of d i s t r i b u t i n g l i t e r a t u r e or 
s o l i c i t i n g . " 

I t i s the E l e c t i o n O f f i c e r ' s p o s i t i o n t h a t such broad, non
s o l i c i t a t i o n , n o n - d i s t r i b u t i o n r u l e s i s inappropriate. Such r u l e 
does not conport w i t h substantive Federal law dealing w i t h non-
employee access t o employer premises. Therefore, the r u l e i s 
v i o l a t i v e of A r t i c l e V I I I , SlO(d) of the Jlules p r o h i b i t i n g the 
placement of r e s t r i c t i o n s upon IBT members p r e - e x i s t i n g r i g h t s t o 
s o l i c i t support, d i s t r i b u t e l e a f l e t s or l i t e r a t u r e , and engage i n 
s i m i l a r a c t i v i t i e s on employer premises. 

Union members have a r i g h t p r o t e c t e d by the National Labor 
Relations Act t o engage i n communications, s o l i c i t a t i o n s and the 
l i k e w i t h respect t o int r a - U n i o n a f f a i r s i n c l u d i n g intra-Union 
e l e c t i o n s . D i s t r i c t Lodge i l . I n t e r n a t i o n a l Association of 
Machinist v. NLRB. 814 P. 2nd 876 (2nd C i r . 1987); NLRB v. 
MPthodist H o s p i t a l of Gary. I n c . . 732 P. 2nd 43 (7th C i r . 1984); 
ABE Fr e i g h t System v. NLRB, 673 P. 2nd 229 (8th C i r . 1982). 

Right t o engage i n such communications includes r i g h t t o 
access of non-employees. Where d e n i a l of a l l access t o the 
property of an employer would prevent e f f e c t i v e communications w i t h 
such employer's employees by non-employees, the employer's p r i v a t e 
property r i g h t s must accommodate the r i g h t t o engage i n such 
communication type a c t i v i t i e s . Jean Country. 291 NUtB No. 4 
(1988). since the substantive Federal r i g h t t o engage i n 
communication and s o l i c i t a t i o n includes the r i g h t s t o engage i n 
such communication and s o l i c i t a t i o n s w i t h respect t o trade union 
e l e c t i o n a c t i v i t i e s , the Employer's r i g h t s t o p r i v a t e property must 
accommodate the r i g h t t o engage i n such campaign a c t i v i t i e s . 

Property t h a t i s purely p u b l i c cannot be c o n t r o l l e d by the 
employer, who cannot i n t e r f e r e w i t h p r o t e c t e d a c t i v i t y i n c l u d i n g 
campaigning a c t i v i t i e s on such property. Lechmere v. NLRB, 914 F. 
2nd 313 (1st. C i r . 1990). An employer's p r i v a t e property r i g h t s 
w i t h respect t o property which i s t e c h n i c a l l y p r i v a t e , but open t o 
the p u b l i c , such as shopping malls, access roads, and parking l o t s 
i s normally i n s u f f i c i e n t t o ove r r u l e the r i g h t of access by non-
employees. S i m i l a r l y , where the employer has t r a d i t i o n a l l y 
p e r m i t t e d non-employees t o engage i n s o l i c i t a t i o n other than Union 
s o l i c i t a t i o n on i t s property, the employer by pr a c t i c e has 
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demonstrated t h a t i t s p r i v a t e property i n t e r e s t i s i n s u f f i c i e n t t o 
ov e r r i d e access r i g h t s f o r Union, intra-Union e l e c t i o n purposes. 
Even where the emolover has r e s t r i c t e d i t s property t o access bv 
i t s employees only, such r i g h t s cannot outweigh the r i g h t o f non-
employees t o have access t o the property i f no e f f e c t i v e a l t e r n a t e 
means of communications e x i s t . Lechmere v. NLRB. BUETA'i Jean 
Country, supra.; Tri^^nt ggafOff^P Cgrp. 293 NLRB 125 (1989). The 
a l t e r n a t e means must be reasonable, not o v e r l y c o s t l y o r time-
consuming and must ge n e r a l l y permit face-to-face communications. 
Na t i o n a l Maritime Union v. NLRB. 867 Fed. 2nd, 767 2nd C i r . (1989). 

Thus, i n the i n s t a n t case. Yellow F r e i g h t s ' property i n t e r e s t 
must y i e l d t o a l i m i t e d r i g h t of access by IBT members, not 
employed by Yellow F r e i g h t , i f denying such access would prevent 
e f f e c t i v e communications between IBT members not employed by Yellow 
Fre i g h t and those so employed. 

The E l e c t i o n O f f i c e r ' s i n v e s t i g a t i o n determines t h a t the 
Chicago Ridge, I l l i n o i s f a c i l i t y i s located on the corner of Harlem 
Avenue and 103rd St r e e t , Chicago Ridge, I l l i n o i s . Both s t r e e t s 
are main and busy thoroughfares. The f a c i l i t y contains three (3) 
parking areas. Drivers park i n a parking l o t located on 103rd 
S t r e e t , but across t h a t s t r e e t from the main t e r m i n a l f a c i l i t i e s . 
There i s a parking l o t f o r v i s i t o r s and dockmen located adjacent 
t o Harlem Avenue. O f f i c e s t a f f parking i s located adjacent t o 
103rd S t r e e t . 

Persons who park i n the d r i v e r parking l o t s u t i l i z e an 
entrance or gate located along side t he s t a f f parking area f o r 
entry i n t o the s t a f f parking area and subsequent e n t r y , see below, 
t o the t e r a i n a l f a c i l i t i e s . Unfortunately, there i s no p u b l i c 
sidewalk located on 103rd St r e e t a t t h a t entrance nor i s there a 
p u b l i c sidewalk on the other side of 103rd Street adjacent t o the 
d r i v e r s ' p arking l o t . 

The v i s i t o r and dockmen parking area, as w e l l as the o f f i c e 
s t a f f parking area, are enclosed by a c h a i n - l i n k fence. This fence 
has a gate which provides access t o an open area located between 
such parking l o t s and the t e r m i n a l b u i l d i n g i t s e l f . That gate i s 
also t he gate u t i l i z e d by a l l persons who park i n the d r i v e r 
parking l o t f o r entry t o the t e r m i n a l f a c i l i t i e s . 

The only p u b l i c areas f o r campaign purposes c o n s t i t u t e a 
p u b l i c sidewalk located along Harlem Avenue. Campaigning i n such 
l o c a t i o n would give access, however, t o only cars entering the 
v i s i t o r and dockmen parking area. There i s no p u b l i c sidewalk 
located along 103rd Street which provides access t o the pedestriem 
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entrance f o r persons using the d r i v e r parking l o t or the car e n t r y 
f o r persons u t i l i z i n g the s t a f f parking area. 

Campaigning along the p u b l i c sidewalk would l i m i t access only 
t o those cars e n t e r i n g the v i s i t o r and dockmen parking l o t . There 
would be no access t o the Yellow Freight d r i v e r s or meiabers of the 
o f f i c e s t a f f . D r i v e r s c o n s t i t u t e the l a r g e s t group of IBT members 
employed by Yellow F r e i g h t . 

There i s an open area between the two parking l o t s bounded by 
Harlem Avenue and 103rd S t r e e t , i . e . , the v i s i t o r and dockmen and 
o f f i c e s t a f f l o t s , and the a c t u a l t e r m i n a l b u i l d i n g i t s e l f . The 
gate from the o f f i c e s t a f f parking l o t , u t i l i z e d by employees t o 
gain access t o the t e r m i n a l b u i l d i n g e x i t s i n t o t h i s open area. 
Yellow F r e i g h t has p e r m i t t e d some s o l i c i t a t i o n i n t h i s area d u r i n g 
the Christmas season by United Way. 

The Chicago Ridge, I l l i n o i s Yellow Freight f a c i l i t y prevents 
meaningful access t o non-employees without access t o Yellow 
Freight's property. Appropriate access, l i m i t i n g i n t r u s i o n on 
Yellow F r e i g h t s ' p r i v a t e p r o p e r t y r i g h t s t o the greatest extent 
p o s s i b l e , requires t h a t non-employees be given access t o the 
d r i v e r ' s parking l o t located across the s t r e e t from the t e r m i n a l 
f a c i l i t i e s on 103rd S t r e e t . Campaigning i n such parking l o t would 
provide access t o t h e IBT d r i v e r s employed by Yellow F r e i g h t ; the 
dockmen could be accessed by campaigning on the p u b l i c sidewalk 
located along Harlem Avenue and adjacent t o the driveway which 
leads i n t o the dockmen's parking area from Harlem Avenue. 
A l t e r n a t e l y , access could be provided by p e r m i t t i n g campaigning i n 
the open area located between the parking l o t s and the a c t u a l 
t e r m i n a l b u i l d i n g . The E l e c t i o n O f f i c e r views the second fon& of 
access t o be somewhat more i n t r u s i v e on Yellow Freights p r i v a t e 
property r i g h t s than merely p e r m i t t i n g access t o the d r i v e r parking 
l o t . 

The E l e c t i o n O f f i c e r has determined t h a t meaningful access t o 
IBT members a t Yellow F r e i g h t cannot be provided without some 
l i m i t e d i n t r u s i o n upon Yellow Freight's p r i v a t e property r i g h t s . 
Such access i s r e q u i r e d by p r e - e x i s t i n g subject Federal law and i t 
I S , t h e r e f o r e , a r i g h t granted t o a l l IBT members under A r t i c l e 
V I I I , SlO(d) of the i?ules. Yellow Freight, by i n t e r f e r i n g w i t h 
access r i g h t s of IBT members, thus v i o l a t e d the e l e c t i o n Rales, 
Therefore, the E l e c t i o n O f f i c e r d i r e c t s t h a t Yellow Freight s h a l l 
permit IBT members, i n c l u d i n g those not employed by i t , t o have 
access t o the d r i v e r parking l o t . A l t e r n a t e l y , Yellow F r e i g h t , as 
i t s o p t i o n , may g r a n t access, i n l i e u of access t o the parking l o t , 
t o the open area outs i d e i t s t e r m i n a l b u i l d i n g . Yellow Fr e i g h t 
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s h a l l n o t i f y the E l e c t i o n O f f i c e r w i t h i n f i v e (5) days of t h i s 
d e c i s i o n as t o whether i t w i l l g r ant access t o the d r i v e r parking 
l o t o r t o the open area outside the t e r m i n a l b u i l d i n g . To a f f o r d 
a l l Local 710 members knowledge of the l i m i t e d r i g h t of access each 
has f o r campaigning purposes t o the Chicago Ridge, I l l i n o i s Yellow 
F r e i g h t f a c i l i t y , the E l e c t i o n O f f i c e r w i l l prepare a n o t i c e 
i n d i c a t i n g the type of access p e r m i t t e d , which n o t i c e s h a l l be sent 
t o Local 710 f o r posting by i t on a l l Local Union b u l l e t i n boards. 

The above p r o t e s t also a l l e g e s t h a t IBT members, other than 
t h e p r o t e s t o r s and other than employees of Yellow Freight, have 
been d i s c r i m i n a t o r y granted access while Yellow Freight has denied 
p r o t e s t o r s such access. The E l e c t i o n O f f i c e r ' s i n v e s t i g a t i o n has 
not uncovered s u f f i c i e n t evidence t o substantiate t h i s a l l e g a t i o n . 
Therefore, t h i s p o r t i o n of the p r o t e s t i s DENIED. 

I f any person i s not s a t i s f i e d w i t h t h i s determination, he may 
request a hearing before the Administrator w i t h i n twenty-four (24) 
hours of h i s r e c e i p t of t h i s l e t t e r . Such request s h a l l be made 
i n w r i t i n g and s h a l l be served on Administrator Frederick B. Lacey 
a t LeBoeuf, Lamb, Leiby & MacRae, One Gateway Center, Newark, N.J. 
07102-5311, Facsimile (201) 622-6693. Copies of the request f o r 
hearing must be served on the p a r t i e s l i s t e d above as w e l l as upon 
t h e E l e c t i o n O f f i c e r , IBT, 25 Louisiana Avenue, N.W., Washington, 
D.C. 20001, Facsimile (202) 624-8792. A copy of the p r o t e s t must 
accompany the request f o r a hearing. The p a r t i e s are reminded t h a t 
absent ex t r a o r d i n a r y circumstances, no p a r t y may r e l y upon evidence 
t h a t was not presented t o the O f f i c e of the E l e c t i o n O f f i c e r i n any 
such appeal. 

t t u l y you 

l i c h a e l H. Holland 
MHH/BJH/sst 
cc: Mr. Frederick B. Lacey 

J u l i e Hamos 
Yellow Freight Systems, Inc. 
Chicago Ridge, I l l i n o i s 
Daniel Hornbeck, Esq. 
Yellow Freight Systems, In c . 
P.O. Box 7563 
10990 Roe Avenue 
Overland Park, Kansas 66207 
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IN RSi 
ROBERT NCGINNIS and PATRICK 
CLEMENT, 

Complainants, 
and 

IBT LOCAL UNION 710, YELLOW 
FREIGHT SYSTEMS, INC., 

Respondents. 

MIKE HEWER, 
Complainant, 

and 
IBT LOCAL UNION 299, YELLOW 
FREIGHTS SYSTEMS, INC., 

Rsapondents. 

91 - I l e a . App. - 43 

DECISION OF THE 
INDEPENDENT ADMINISTRATOR 

This matter i s before ma on two separate appeals* The f i r s t 
appeal i s from a decision of t h e E l e c t i o n O f f i c e r I n Case Nos. 
021-LU710-CHI and P-023-LU710-CHI. The second appeal i s fro» 
another decision o f the E l e c t i o n O f f i c e r i n Case No. P-165-LU299-
MGN. These appeals were consolidated f o r purposes o f the hearing 
conducted before me. Given t h e important issues r a i s e d i n t h i s 
appeal, l requested post-hearing submissions. Appearing i n person 
o r by teleconference were the f o l l o w i n g personst Michael H. 



Holland, John S u l l i v a n and Barbara H l l l a a n f on b«h«lf o f thm 
E l e c t i o n O f f i c e r ; J u l i e Hataoe and Jaaaa DeHaan, I t * g i o n a l 
Coordinators; Larry H a l l and P a t r i c k Kocian, at t o r n e y ' s f o r Yellow 
F r e i g h t Systems, I n c . ; complainants Robert MoGinnis and P a t r i c k 
Clement, and Paul Levy, t h e i r a t t o r n e y ; Michael Rawer and Susan 
Jennik, h i s att o r n e y ; Complainant Sdward Vecohie, Secretary-
Treasurer of IBT Local Union 299; Frank Genty and Robert Jones, 
employees of Yellow F r e i g h t . 

These appeals i n v o l v e t h e employer Yellow F r e i g h t Systems, 
Inc. ("Yellow F r e i g h t " ) . The p r o t e s t f i l e d by Robert McOinnis and 
P a t r i c k Clement concerns an i n c i d e n t which occurred a t the Yellow 
Freight t e r m i n a l located i n Chicago Ridge, I l l i n o i s . The p r o t e s t 
f i l e d by Mike Hewer concerns an i n c i d e n t which occurred a t t h e 
Yellow Fr e i g h t f a c i l i t y l o c a t e d a t 7701 West J e f f e r s o n , D e t r o i t , 
Michigan. 

Each p r o t e s t centers around an al l e g e d Yellow F r e i g h t 
v i o l a t i o n of the r i g h t s o f non-employee IBT members t o engage i n 
campaign a c t i v i t i e s on Yellow F r e i g h t ' s p r o p e r t y . S p e c i f i c a l l y , 
the complainants have alleged t h a t Yellow F r e i g h t , a c t i n g alone o r 
a t the request o f the r e s p e c t i v e Local Union, v i o l a t e d A r t i c l e 
V I I I , f 10 of the Rules f o r t h e IBT I n t e r n a t i o n a l Union Delegate 
and O f f i c e r E l e c t i o n , r e v i s e d August 1, 1990 ("Election Rules"), by 
r e f u s i n g t o allow them l i m i t e d access t o Yellow F r e i g h t ' s property 
f o r the sole purpose of campaigning among t h e i r f e l l o w vmion 
members. 
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Yellow Freight's p o l i c y p r o h i b i t s any non-««ployee f r o a 
engaging i n any campaign a c t i v i t i e s on company property* i t s 
% r r i t t e n r u l e , a p p l i c a b l e t o a l l o f i t s f a c i l i t i e s , i n o l u d i n g 
Chicago Ridge and D e t r o i t , p r o v i d e s : 

There s h a l l be no d i s t r i b u t i o n o f l i t e r a t u r e o r 
s o l i c i t a t i o n by non-enployeas i n working or non-working 
areas during working or non-working t i n e s . I n o t h e r 
words, non-employees are not allowed on ooapany p r o p e r t y 
f o r t h e purpose o f d i s t r i b u t i n g l i t e r a t u r e or s e l i o i t i n g . 
The E l e c t i o n O f f i c e r determined t h a t Yellow F r e i g h t ' s "no 

s o l i c i t a t i o n " p o l i c y , as enforced a t i t s Chicago Ridge t e r m i n a l , 
v i o l a t e d t he E l e c t i o n Rules and the March 14, 1989, Consent Order 
by denying complainants McGinnis and clement l i m i t e d access t o 
Yellow Freight's p r o p e r t y f o r campaign purposes. The E l e c t i o n 
O f f i c e r found t h a t t h e complainants d i d not have a reasonable 
a l t e r n a t i v e means o f f o f the company property f o r oonmunieating 
w i t h IBT members employed a t t h i s f a c i l i t y . I n c o n t r a s t , t h e 
E l e c t i o n O f f i c e r h e l d t h a t a t the D e t r o i t f a c i l i t y Yellow F r e i g h t 
had not v i o l a t e d t h e E l e c t i o n Rules or the Consent Order when i t 
p r o h i b i t e d the complainant. Hewer, from engaging i n campaign 
a c t i v i t y on i t s p r o p e r t y because he had a reasonable a l t e r n a t i v e 
means o f communicating w i t h h i s f e l l o w IBT members o f f the 
company's property. 

Yellow F r e i g h t has appealed the E l e c t i o n O f f i c e r ' s d e c i s i o n i n 
both cases. Yellow F r e i g h t argues t h a t the E l e c t i o n O f f i c e r and 
the Independent A d m i n i s t r a t o r l a c k j u r i s d i c t i o n over i t because, as 
an employer, i t was not a p a r t y t o t h e u n d e r l y i n g c i v i l RICO 
l i t i g a t i o n or the ponsent Order. I n a d d i t i o n , Yellow F r e i g h t 

-3-
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r a i s e s a preemption argument, contending t h a t t ha National Labor 
Relationa Board ("NLRB") has exoluaiva j u r l a d i o t i o n evar the o l a i a a 
a l l e g e d i n theaa p r o t a s t a . i t a l s o ohallangaa t h e v a r i t a o f tha 
E l e c t i o n O f f i c e r * a d e t e n i n a t i o n as t o the Chicago Ridge 
oomplainanta* 

I w i l l address Yellow F r e i g h t ' a j u r i a d l c t l o n a l ohallangaa 
f i r s t , before t u r n i n g t o a diacuaeion o f the E l e c t i o n O f f i c e r * a 
a p p l i c a t i o n of the E l e c t i o n Rulea t o Yellow F r e i g h t . 

Z. J u r i a d i o t i o n 
Yellow Freight's j u r i s d i c t i o n a l challengea, i f successful, 

would s t r i k e a t the heaxrt of t h e e f f e c t i v e enforcement of the 
E l e c t i o n Rules. I f the Court-appointed o f f i c e r a do not have the 
power t o prevent employers f r o n f r u s t r a t i n g an XBT neadser's 
exercise of tha r i g h t t o campaign f o r delegate o r o f f i c e r 
candidates, the E l e c t i o n Rulea w i l l have l i t t l e meaning. 

I n approving and Implementing t h e Consent Order and the 
E l e c t i o n Rulea, United Statea D i a t r i c t Court Judge David N. 
Ed e l s t e i n e s t a b l i s h e d a conprehenaive renedy designed t o r i d the 
IBT of the "hideous i n f l u e n c e o f organized crime.** United fltatea 
V. I n t e r n a t i o n a l Brotherhood o f Teamsters. 728 F.Supp 1032, 1036 
(S.D.N.Y. 1990). The key t o the success of t h i s endeavor I l e a w i t h 
th e "proposed framework f o r the f i r a t f u l l y democratic, aacret 
b a l l o t e l e c t i o n s i n the h i s t o r y of [ t h e ] union." United States v. 
T n t e m a t i o n a l Brotherhood of Teamsters. 88 Civ. 4486 (DNE), l U f i 
op. a t 2 (S.D.N.Y. J u l y 10, 1990). Judge E d e l s t e i n has 
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c h a r a c t e r i s e d an "honest, f a i r , and f r e e " e l e c t i o n process as the 
" l i n c h p i n " of the e f f o r t s t o cleanse t h e union o f c o r r u p t 
i n f l u e n c e s , a t 3. According t o t h e Court, " ( n ] o question I s 
more c e n t r a l t o the u l t i m a t e success o f t h i s Consent Decree." H^. 
a t 2. 

These l o f t y goals could not be achieved i f t h i r d p a r t i e s were 
f r e e t o e f f e c t i v e l y d isenfranchise t h e IBT memberahip. Thus, th e 
E l e c t i o n O f f i c e r p r o p e r l y determined, i n the exercise o f the very 
e x p e r t i s e concerning i n t r a u n i o n a f f a i r s t h a t l e d t o h i s c o u r t 
appointment, t h a t the r i g h t t o b r i n g campaign messages t o employees 
a t t h e i r workplaces i s fundamental t o the a b i l i t y o f any candidates 
t o s u c c e s s f u l l y campaign f o r union o f f i c e , p a r t i c u l a r l y candidates 

^ who seek t o unseat long-term incumbents who enjoy the advantages 
t h a t go w i t h incumbency. indeed, t h i s r i g h t i s e s p e c i a l l y 
important where, as here, we are d e a l i n g w i t h a union where, a t 
c e r t a i n l e v e l s , as Judge E d e l s t e i n has s t a t e d , t h e r e e x i s t s the 
"hideous i n f l u e n c e o f organised crime." I t also must be recognised 
t h a t some employers may have developed comfortable r e l a t i o n s h i p s 
w i t h Local incumbent union leadership t h a t they might wish t o 
preserve i n o f f i c e ; and, t o the extent t h i s c o n d i t i o n e x i s t s , there 
may be an i n c l i n a t i o n t o hinder or impair the candidacy of those 
who o f f e r the prospect o f being more aggressive o r combative i n 
r e p r e s e n t i n g the employees. 

Yellow F r e i g h t , and other s i m i l a r l y s i t u a t e d ex^loyers, have 
the power, i f not r e s t r a i n e d , t o subvert t h e e l e c t o r a l process and 

C thereby e v i s c e r a t e t h e most c r i t i c a l p r o v i s i o n s o f the consent 
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Order by preventing IBT meabers from e x e r c i s i n g t h e i r r i g h t t o 
campaign f o r delegate or o f f i c e r oandidatee. The Consent Order 
provides f o r the f i r s t s ecret b a l l o t , one-person-one v o t e rank and 
f i l e e l e c t i o n ever conducted i n t h e IBT. Rovevsr, unless IBT 
members o b t a i n t r u e access t o t h e i r f e l l o w meobers f o r purposes o f 
campaigning« the e l e c t i o n process contemplated I n the Consent Order 
w i l l not be achieved* Since Incumbent union o f f i c e r s have f a r 
g r e a t e r nane r e c o g n i t i o n than aeabers o f t h e rank and f i l e , and 
o f t e n w i l l have v i r t u a l l y u n l i m i t e d access t o IBT members a t t h e 
members' job s i t e s because o f t h e i r s t a t u s as union 
r e p r e s e n t a t i v e s , candidates who are not i n o f f i c e must o f t e n have 
access t o work s i t e s f o r campaign purposes I f the p l a y i n g f i e l d o f 
the e l e c t i o n process i s not t o be t i l t e d toward the inctunbent. 

The E l e c t i o n Fules promulgated by t h e E l e c t i o n O f f i c e r and 
approved by order o f Judge E d e l s t e l n recognize t h e necessity o f 
equal access t o work s i t e s f o r campaigning IBT members and provide 
f o r j u r i s d i c t i o n over employers i n order t o enforce t h i s r u l e . 
A r t i c l e V I I I , f 10(d) o f the E l e c t i o n Rules s t a t e s t h a t "no 
r e s t r i c t i o n s s h a l l be placed upon candidates' or meabers* pre
e x i s t i n g r i g h t s t o s o l i c i t support, d i s t r i b u t e l e a f l e t s o r 
l i t e r a t u r e . . . or engage i n s i m i l a r a c t i v i t i e s on employer or 
Union premises." i n a d d i t i o n . I n A r t i c l e X I , I 2, t h e E l e c t i o n 
Rules provide t h a t t h e E l e c t i o n O f f i c e r may take "whatever remedial 
a c t i o n i s appropriate" i n c l u d i n g " r e q u i r i n g or l i m i t i n g access" t o 
such premises. Enforcement o f these r u l e s r e q u i r e s j u r i s d i c t i o n 
over employers such as Yellow F r e i g h t . 
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The E l e c t i o n Rules, as so ordered by Judge B d e l s t e i n , r e f e r t o 
e member's " p r e - e x i s t i n g r i g h t s t o s o l i c i t support . . . on 
employer . . . premises." I t i s thus appropriate t o examine t h e 
meaning o f " p r e - e x i s t i n g r i g h t s . " I n general, the " p r e - e x i s t i n g 
r i g h t s " t o engage i n campaign a c t i v i t y i n c l u d e any past p r a c t i c e o r 
agreement among employers and the IBT, o r i t s aeabers, i ^ l o h allows 
f o r such campaign a c t i v i t y woA any s i i b s t a n t i v e r i g h t s o f union 
members t o engage i n such conduot as es t a b l i s h e d by a p p l i c a b l e law. 

The s p e c i f i c issue i n the present p r o t e s t s i s whether t h e 
complainants, non-employee IBT members, have any " p r e - e x i s t i n g 
r i g h t " t o engage i n campaign a c t i v i t y on Yellow Freight's propsrty. 
I n h i s i n v e s t i g a t i o n , the E l e c t i o n O f f i c e r d i d not f i n d any past 
p r a c t i c e or agreement a u t h o r i z i n g access by non-employee IBT 
members t o the Yellow Freight f a c i l i t i e s i n e i t h e r Chicago Ridge o r 
D e t r o i t . I n f a c t , Yellow F r e i g h t has a s t r i c t "no s o l i c i t a t i o n " 
p o l i c y p r o h i b i t i n g a l l non-employees from engaging i n campaign 
a c t i v i t i e s on any company pro p e r t y . 

Non-employee IBT members, however, do have a l i m i t e d r i g h t t o 
engage i n campaign a c t i v i t y on an employer's premises as guaranteed 
by the National Labor Relations Act ("NLRA"), 29 U.8.C. I 
158(a ) ( 1 ) , and decisions by t h e Nati o n a l Labor R e l a t i o n s Board 
("NLRB") and fe d e r a l courts i n t e r p r e t i n g t h i s Act. Union members 
have the r i g h t , protected by the NLRA, t o engage i n comaunications, 
s o l i c i t a t i o n s and the l i k e w i t h respect t o i n t r a - u n i o n a f f a i r s , 
i n c l u d i n g i n t r a - u n i o n e l e c t i o n s . D i s t r i c t Lodoa 91 I n t e r n a t i o n a l 
A s s o c i a t i o n of Machinists v. NLRB. 814 F.2d 876 (2d C i r * 1987) | 
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wrpw V. Mathodlat Hospital O f Qarv. Tno.. 733 r.2d 43 ( 7 t h C i r . 
1984); Afty f r e i f l h t fivstem. I n c . v. WIAB. 673 F.2d 228 ( 8 t h C i r . 
1982). Moreover, as the United States Supreae Court recognised in 
NLRB V. MaqnavQx Co.. 415 U.S. 322 (1974), t h e r i g h t o f eaployees 
t o engage i n a c t i v i t y c r i t i c a l o f an incuabent union »ay be aa 
important aa the r i g h t o f non-employee union aeabers t o organise 
tha enployaea o f a non-union exqployer. When t h e exerolse o f such 
r i g h t s c o n f l i c t s w i t h the p r o p e r t y I n t e r e s t s o f eaployers, t h e NLRB 
has he l d and the fe d e r a l courta have a f f i r m e d t h a t t h e r i g h t o f 
access by non-employees t o an employer's premlaea depends upon t h e 
balancing o f the str e n g t h o f the union member's r i g h t t o engage i n 
the conduct i n question, the str e n g t h o f t h e employer's pr o p e r t y 
r i g h t and the a v a i l a b i l i t y of a reasonable a l t e r n a t i v e meana o f 
communication. Jean Country. 291 NIJIB No. 4 (1988) j Laohnere v. 
MIEB, 914 P.2d 313 (1st C i r . 1990); Laborers Lpcal Union 204 v. 
]U£B, 904 P.2d 715 (D.C. C i r . 1990). 

Therefore, I f i n d t h a t non-employee IBT members do have a 
r i g h t , i n accordance w i t h " p r e - e x i s t i n g law," t o engage I n campaign 
a c t i v i t i e s on an employer's premisea s u b j e c t t o t h e foregoing 
balancing t e a t . I w i l l discuss t h i s balancing t e s t In g r e a t e r 
d e t a i l l a t e r , when applying i t t o tha preaent p r o t e s t s . 

Judge E d e l s t e i n , pursuant t o h i s a u t h o r i t y under t h e Consent 
Order and the broad powers Congress gave the d i s t r i c t courta t o 
fashion remedial measures under the c i v i l RICO s t a t u t e , 18 U.S.C. 
i 1964(a), has approved t h e E l e c t i o n Rules (as amended), which 
Include t h e p r e - e x i s t i n g r i g h t of a non-employee union member t o 

-8-



engage i n campaign a c t i v i t i e s on an employer's premisee subject t o 
the foregoing balancing t e s t . I f i n d t h a t i n order to e f f e c t u a t e 
the E l e c t i o n Rules "so ordered" by Judge B d e l s t e i n and to f u l f i l l 
t h e purpose and goals o f the Consent Order, t h e E l e c t i o n O f f i c e r 
and the Independent Administrator have t h e a u t h o r i t y to enforce, i n 
accordance w i t h " p r e - e x i s t i n g " law, a member's r i g h t to engage i n 
campaign a c t i v i t y on employer premises. 

P a r e n t h e t i c a l l y , I note t h a t t h i s i s n o t t h e f i r s t time t h a t 
the United States D i s t r i c t Court and i t s Court-appointed o f f i c e r s 
have found i t necessary t o assert j u r i s d i c t i o n over non-parties t o 
the Consent Order. I n b i s " A l l W r i t s Decision," Judge Ed e l s t e i n 
recognised t h a t i n t e r f e r e n c e by t h i r d p a r t i e s c o u l d completely 
undermine t h e Consent Order and employed t h e A l l W r i t s Act, 28 
u.s.c. I 1651, t o assert j u r i s d i c t i o n over u n r e l a t e d persons and 
e n t i t i e s . United States Y. IntsmtttionnX BrQtherhpod.og,.Tflnaatflrs, 
728 F.Supp 1032 (8.D.M.Y. 1990), A££M 907 F.2d 277 (2d Clr. 1990). 
Moreover, o t h e r f e d e r a l courts i n v a r i o u s f a c t u a l s i t u a t i o n s have 
also found i t necessary t o assert j u r i s d i c t i o n over non-parties i n 
order t o e f f e c t i v e l y implement a consent order, fifift u n i t e d 
s t a t e s V. H a l l . 472 F.2d 261 ( 5 t h C l r . 1973) (a SChool 
desegregation case i n which non-parties t o t h e l i t i g a t i o n 
threatened t o d i s r u p t the court's remedial o r d e r ) ; YonVara Rftcing 
Corp. V. C i t y o f Yonkers. $58 F.3d 855 (2d C l r . 1988), flfic£ dfiZOfid^ 
109 s . c t . 1527 (1989) (a d i s c r i m i n a t i o n i n housing s u i t i n which 
non-party landowners threatened t o destroy a consent decree by 
f i l i n g s u i t i n s t a t e c o u r t ) . 
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The Implementation o f the Consent Order, and I t s mandate f o r 
f a i r , honest and open e l e c t i o n s , I s v u l n e r a b l e t o f r u s t r a t i o n o r 
d i s r u p t i o n by employers l i k e Yellow F r e i g h t . I f t h e Consent Order 
I s t o have meaning, the Court-appointed o f f i c e r s must have t h e 
power t o exercise j u r i s d i c t i o n over Y e l l o v F r e i g h t and Z conclude 
t h a t we do.^ 

Yellow F r e i g h t also argues t h a t t h e claims which are presented 
here as v i o l a t i o n s o f the p r o v i s i o n s o f t h e E l e c t i o n Rules are 
a c t u a l l y u n f a i r labor p r a c t i c e s covered by t h e KLRA, and, 
t h e r e f o r e , they f a l l under the e x c l u s i v e j u r i s d i c t i o n o f t h e KlKM, 
The issue presented here i s whether t h e United States D i s t r i c t 
Court, the E l e c t i o n O f f i c e r and t h e Independent A d m i n i s t r a t o r have 
the a u t h o r i t y t o r u l e upon and enforce t h e E l e c t i o n Rules which 
have been approved by Judge E d e l s t e l n pursuant t o t h e Consent Order 
and pursuant t o the broad remedial powers t h e d i s t r i c t c o u r t s have 
I n c i v i l RICO a c t i o n s , ifis 18 U.S.C. I 1964(a), even though t h e 
p r o h i b i t e d a c t i v i t y nay also be an u n f a i r l a b o r p r a c t i c e under t h e 
NLRA. The simple answer t o t h i s i n q u i r y I s "yes." 

The United s t a t e s Supreme Court has h e l d t h a t t h e NLRA 
preempts s t a t e law claims t h a t r e g u l a t e conduct t h a t I s arguably 
p r o t e c t e d or p r o h i b i t e d by t h e u n f a i r l a b o r p r a c t i c e p r o v i s i o n s o f 

^ During the hearing, I asked Yellow F r e i g h t ' s r e p r e s e n t a t i v e I f 
i t would e n t e r t a i n my suggestion t h a t , on a v o l u n t a r y basis, I t 
would open i t s premises t o t h e above-described campaign a c t i v i t y 
(as other employers have been d o i n g ) . My suggestion was r e j e c t e d . 
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thm NlilA. San Dlfeoo mix.L»xMw 1, 359 U.S. 

236 (1959). Undar t h i s decision, suob claims Bust b« prsssntsd t o 
ths NLRB rsth s r than t o a court of law. However, preeaption does 
not autonatioally apply %fhen the KIAA runs counter t o the 
provisions or remedies of another federal s t a t u t e rather than a 
contrary state lav. The United states Supreae Court has held on 
several occasions t h a t federal clains nay be l i t i g a t e d i n federal 
court, notwithstanding the f a c t t h a t the p r o h i b i t e d or pe m i t t e d 
a c t i v i t y nay also be an un f a i r labor practice under the KUtA. fits 

Smith V. Evening News Association. 371 U.S. 199 (1962) y 
International Brotherhood of Boilermakers v. Hardeman. 401 U.S. 333 
(1971); Brelninaer v. Sheet Metal Workers Local s. 110 S.Ct. 424 

(1989). 
I f i n d t h a t the Congressional deteraination t o provide f o r 

federal j u r i s d i c t i o n was no sore s p e c i f i c i n those cases i n which 
a federal statute was held t o override HUXB pre6xq;>tlon, than i t i s 
here, where Congress has given the federal courts j u r i s d i c t i o n t o 
enforce c i v i l RICO claims. &£fi 18 U.S.C. f 1964(a). ' 

The comprehensive remedy embodied i n the Consent Order and the 
Election Rules was approved by Judge Bdelstein pursuant t o the 
United States D i s t r i c t Court's broad remedial powers i n RICO 
actions. 18 U.S.C. I 1964(a). Even i f the conduct complained of 
here amounted t o an unfair labor practice under the NlitA, i t i s 
f i r s t and foremost a v i o l a t i o n of the Election Rules, and i s , 
therefore, subject t o the Consent Order's enforcement provisions. 
By enforcing the Election Rules i n t h i s case, the Election o f f i c e r 
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and the independent Adainistrator, as Court-appolnt«d o f f i c e r * , are 
merely carrying out the United States D i s t r i c t Court** power t o 
enforce i t s own Consent Order. 

Because the protection of a union aenber's r i ^ h t t o engage i n 
campaign a c t i v i t y a t the work place i s c r u c i a l t o both the 
e f f e c t i v e implementation of ths Election Rules and t o ths 
enforcement of the Consent Order, Z f i n d t h a t Congress* grant of 
federal j u r i s d i c t i o n f o r the enforcement of t h i s c i v i l RIOO Consent 
Order overrides any concurrent KIAB j u r i s d i c t i o n . Therefore, Z 
f i n d t h a t the Election Officer and the Independent Administrator 
have the authority t o decide and enforce the Election Rules i n t h i s 
case. 

ZZZ. rlnAlntfm of Tact and Conolusiens o f Law 
Having considered the j u r i s d i c t i o n a l issues raised by Yellow 

Freight, I now t u r n t o the underlying merits of these protests. As 
discussed e a r l i e r , the factual issue presented here concerning the 
scope of a Union member's r i g h t t o engage i n campaign a c t i v i t i s a on 
an employer's premises i s not a novel one, but rather i s a c o n f l i c t 
t h a t the courts have grappled with f o r decades i n varying factual 
s i t u a t i o n s . On the one hand, the courts have upheld ths legal 
r i g h t of union members t o engage i n communications and 
s o l i c i t a t i o n s with respect t o Intra-union a f f a i r s , including i n t r a -
union elections. I n f a c t , w i t h i n the context of the election 
provisions of the Consent order, as incorporated i n the Election 
Rules, and as l have already noted, aSA P* 8/ AUfica# the r i g h t of 
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IBT neipbars t o engage i n caapalgn a o t l v l t l a s t h a t aay b« o r l t l o a l 
of tha Incuabant union offlc«ra l a aa iaportant, i f not aora 
Inportant, than the r i g h t t o organisa an eaployar'a aaployaaa. On 
the othar han4, tha courts hava raoognisad t h a t tha axaroisa of 
such r i g h t s say iapact upon tha property intaraats of aiq>loyar«. 
I n rasolving t h i a c o n f l i c t , i t i s nacaasary t o a t r i k a an aguitabia 
balance betvaan tha coapeting r i g h t * of tha union laaabart and tha 
employer "with aa l i t t l e destruction of one as i s consistent v i t h 
the aaintenanoe of the other." K̂ RB v. Babcook and wiloox Go.. 351 

U.S. 105, 113 (19S6). 
In tha present case, the Election Officer properly determined 

t h a t the appropriate analysis f o r resolving the c o n f l i c t between 
the coaplalnants' r i g h t t o campaign against Incunbents and Yellow 
Freight's property interests i s a balancing t e s t i n which the 
strength of the IBT meaber's r i g h t t o engage i n campaign a c t i v i t y , 
the strength of the employer's property r i g h t and the a v a i l a b i l i t y 
of a reasonable a l t e r n a t i v e means of communication are weighed 
against one another, gfifi Jean Country. 291 Nlllfi No. 4 (1988)* X 
agree that t h i s balancing t e s t i s the proper analysis t o apply t o 
the present protests and any other simil a r c o n f l i c t s t h a t may arise 
between campaigning union members and employers. 

with respect t o the complainants, Patrick Clement and Robert 
McGlnnis, both are announced candidates f o r delegates t o the 1991 
IBT International Convention. At the time i n question, both 
candidates were engaging i n campaign a c t i v i t y i n an unfenced Yellow 
Freight parking l o t reserved f o r v i s i t o r s and loading dock 
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oaployae*. Th«r« «r« two oth«r Y«llov Freight parlclng l o t s nearby 
tha t ara enolosad by a aaeurity fanca. Tha oandldataa vara 
caapalgnlng at a padaatrlan gata on Yallov Freight property through 
which Boat Yellow Freight eaployaea paaa. The oandidatee vara 
inatructed by the Chicago Ridge police t o leave t h i s parking l o t 
and go to an area on the public sidewalk approxiiuitely 90 fee t froa 
the driveway entrance t o the parking l o t and farther away f r o n the 
pedestrian gata. 

with respect t o the complainant Michael Haver, at the ti»e i n 
question, the complainant was attempting t o engage i n caiq;>aign 
a c t i v i t y a t the employee walk-through gate located on Yellov 
Freight property. The parking l o t at the Detroit f a c i l i t y i s 
surrounded by a security fence which forces Yellov Freight 
employees t o enter and e x i t through the sain gate. On e i t h e r side 
of t h i s gate i s a sidewalk which i s located on public property. 
Yellow Freight security personnel instructed the complainant t o 
leave Yellow Freight's property and r e s t r i c t h i s campaign 
a c t i v i t i e s t o public property. 

I n applying the balancing t e s t t o the competing i n t e r e s t s of 
the complainants* r i g h t of access t o Yellov Freight's property f o r 
campaign purposes and Yellow Freight's property i n t e r e s t i n i t s 
Chicago Ridge f a c i l i t y , the Election O f f i c e r found t h a t Yellov 
Freight had violated the complainants' r i g h t s . I f i n d t h a t there 
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i s ample evidence t o sustain the Election Officer's decision v i t h 
regards t o Yellov Freight's Chicago Ridge f a c i l i t y . ' 

The a b i l i t y of ZBT aeobers t o engage i n eaqpaign 
communications v i t h t h e i r fellow XBT members at the eaployer's 
premises i s a strong i n t e r e s t that i s v i t a l t o the e f f e o t i v e 
implementation of the Slection Rules and t o the euooess o f the 
Consent Order. Yellov Freight's property interests i n i t s Chicago 
Ridge f a c i l i t y varied among i t s d i f f e r e n t parking l o t s . Tvo of i t s 
parking l o t s are enclosed by a security fence evidencing a strong 
property Interest. The parking l o t on which the compleinants %rare 
conducting t h e i r campaign a c t i v i t i e s , hovever, vas not fenced. 
Moreover, the complainants did not have a reasonable a l t e r n a t i v e 
means of communication o f f company property v i t h IBT members at 
t h i s f a c i l i t y . Therefore, i n order t o e f f e c t i v e l y communicate v i t h 
IBT members employed a t the Chicago Ridge f a c i l i t y , the 
complainants, non-employee IBT members, must be given a l i m i t e d 
access t o Yellow Freight's property f o r campaign purposes. I n his 
remedy, the Election O f f i c e r gave Yellov Freight the option of 
permitting campaigning by non-employees at two d i f f e r e n t locations 
w i t h i n the Chicago Ridge f a c i l i t y . I a f f i r m t h i s proposal. 

' without determining what standard of evidence should be 
applied and where the burden of proof l i e s , i s t a t e here tha t , 
assuming the burden l i e s v i t h the Election O f f i c e r (or protester) 
to establish the facte of the protest by a preponderance of the 
credible evidence, t h a t burden has been sustained. As t o the 
Detro i t f a c i l i t y , the Election Officer properly determined that the 
protester had not established his claim. 

-15-



I n contrast, with regards t o Yellow Freight's D e t r o i t 
f a c i l i t y , the Election o f f i c e r determined t h a t Yellow Freight*s 
p r o h i b i t i o n on s o l i c i t a t i o n by non-employees d i d not v i o l a t e the 
complainant's r i g h t s under the Election Rules. I f i n d t h a t there 
i s ample evidence t o sustain the Election Officer's decision w i t h 
regards t o Yellow Freight's Detroit f a c i l i t y . Whils the 
complainant's i n t e r e s t i n communicating with f e l l o w ZBT members i s 
as strong here as at the Chicago Ridge f a c i l i t y , the complainknt 
appears t o have a reasonable a l t e r n a t i v e means of communicating 
w i t h h i s fellow IBT members on the public sidewalk adjacent t o the 
entrance t o the fenced employee parking l o t . 

Accordingly, the decision of the Election O f f i c e r i s affirmed 
i n both cases. 

' Frederick B. Lace: 
i S I s t r / t Independent Administrator 

Dated! January 23, 1991. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

• 

UNITED STATES OF AMERICA, 
P l a i n t i f f , 

-V-
ZNTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF 
AMERICA, AFL-CIO, ftt AXA.* 

Defendants. 
IN RE: PETITION FOR REVIEW OF 
DECISION 91-ELEC. APP.-43 OF 
THE INDEPENDENT ADMINISTRATOR 

-X 

t 

- X 

MEHORAWWM i CTPgR 
88 CIV. 4486 (DNE) 

APPEARANCES: OTTO C. OBERMAIER, United States Attorney f o r the 
Southern D i s t r i c t of New York, (Edward T. Ferguson, 
I I I , Assistant United States Attorney, of counsel) 
f o r the Government; 
FREDERICK B. LACEY, Independent Administrator of the 
International Brotherhood of Teamsters, (Stuart 
Alderoty, of counsel)} 
MICHAEL HOLLAND, Election O f f i c e r of the 
International Brotherhood of Teamsters, (Barbara 
Hillman, of counsel)i 
MATKOV, SALZHAN, MADOFF GUNN, Chicago I l l i n o i s , 
(Larry G. H a l l , Kirk D. Kesmer, of counsel) f o r 
Yellow Freight. 

BPELSTEIH. Difftrict Judgg» 
This decision arises from the implementation of the rules f o r 

the IBT International Union Delegate and O f f i c e r Election 
promulgated by the Election O f f i c e r (the " e l e c t i o n rules") and 
approved by t h i s Court by Opinion & Order dated July 10, 1991, 742 
F. Supp. 94 (S.D.N.Y. 1990). These e l e c t i o n r u l e s provide a 
"framework f o r the f i r s t f u l l y democratic, secret b a l l o t election 



i n the h i s t o r y * of the IBT. JAJ. a t 97. 
Petitioner Yellow Freight Systems, Inc., ("Yellow Freight"), 

e t r u c k i n g company t h a t employs IBT members, eppeals decision 91-
Elec. App.-43 of the Independent Administrator, which consolidated 
and affirmed the Election O f f i c e r ' s decisions P-021-UJ710-CHI, P-
023-UJ710-CHI, and P-165-MJ299-MGM. Yellow Freight p e t i t i o n s t h i s 
Court t o issue i n j u n c t i v e and declaratory r e l i e f t h a t would 
overturn the findings of the Independent Administrator and declare: 
( i ) t h a t the Court Officers had j u r i s d i c t i o n t o enforce the 
el e c t i o n rules w i t h respect t o Yellow r f e i g h t i ( i i ) that the 
decisions of the Court Officers must be pre-empted by the National 
Labor Relations Board; and ( i l l ) t h a t the decision of the 
Independent Administrator was not supported by eubstantlal evidence 
and ehould be overturned. 

As previously ruled a t the hearing held March 4, 1991, Yellow 
Freight's p e t i t i o n i s denied i n a l l respects. (Transcript, March 
4, 1991 hearing, a t 33-34). This memorandum aupplements 
supplements those e a r l i e r r u l i n g s made on t h i s matter. 

X«—Background and Procedural History 
Thie dispute arose over the e f f o r t s o f c e r t a i n candidates 

running f o r o f f i c e i n IBT locals t h a t sought access t o Yellow 
Freight terminals i n Chicago Ridge, I l l i n o i s , and 7701 West 
Jefferson Avenue, D e t r o i t , Michigan. The incidents involved IBT 
candidates alleging t h a t Yellow Freight had v i o l a t e d A r t i c l e V I I I , 
110 of the election rules, by not permitting IBT candidates access 
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t o Yellow Freight's property f o r the l i m i t e d purpose of campaigning 
among the employees a t each s i g h t . Those candidates f i l e d election 
protests t o the Election O f f i c e r . 

With respect t o the Chicago Ridge terminal matter, election 
protests P-021-UJ710-CHI, and P-023-wniO-CHI, the Election Officer 
determined that the complainants d i d not have any reasonable 
a l t e r n a t i v e means of communicating v i t h ths members a t t h a t 
f a c i l i t y o f f of company property. With respect t o the D e t r o i t , 
Michigan, protest, P-165-LU299-MGH, the Election O f f i c e r ruled t h a t 
the complainant had an a l t e r n a t i v e reasonable means of 
comTnunicating with the members o f f company property, and found t h a t 
Yellow Freight did not v i o l a t e the e l e c t i o n rules or the Consent 
Decree. 

Yellow Freight appealed both decisions t o the Independent 
Administrator. I n h i s decision 91-Elec. Xpp.-43, the Independent 
Adreiniatrator ( i ) rejected Yellow Freight's argument tha t i t was 
not bound by the determinations of the Election O f f i c e r or the 
Independent Administrator; ( i i ) r e j e c t e d Yellow Freight's arguments 
t h a t any determinations on the i n s t a n t issues f a l l under the 
exclusive j u r i s d i c t i o n of the National Labor Relations Board} end 
( i i i ) concluded t h a t the decisions o f the Election O f f i c e r had 
a u f f i c i e n t basis i n f a c t , and affirmed those decisions. This 
appeal followed. 

Pipgyspipn 
I n appealing the decision of the Independent Administrator, 



Yellow Freight bears the burden of demonstrating that those 
findings were " a r b i t r a r y or capricious." Paragraph K.16 of the 
Consent Decree provides t h a t t h i s Court s h a l l review actions of the 
Independent Administrator using the "same standard of review 
applicable t o reviev of f i n a l f ederal agency action under the 
Administrative Procedures Act." Consent Decree a t 29. This Court 
may only overturn the findings of the Independent Adminictrator 
vhen i t finds t h a t they are, on the basis of a l l the evidence, 
" a r b i t r a r y or capricious." This Court and the Court of Appeals 
have interpreted 5K.16 t o mean t h a t decisions of the Independent 
Administrator "are e n t i t l e d t o great deference." 905 F.2d at 616 
(2d Cir. 1990) a f f Q March 13, 1990 Opinion and Order, 743 F. Supp. 

155 (S.D.N.Y 1990). 
Yellov Freight essentially repeats before t h i s Court the sane 

three arguments t h a t were unsuccessful before the Independent 
Administrator. F i r s t , they argue t h a t they cannot be "bound" by 
the election r u l e s . Second, they argue t h a t the hearings before 
the Election O f f i c e r and Independent Administrator i s pre-empted 
by the national Labor Relations Act. Third, Yellov Freight argues 
that the substantive decieion of the Independent Administrator 
regarding the Chicago Heights f a c i l i t y vas arb i t r a r y and 
capricious. A l l of these arguments are without merit. 

Yellov Freight f i r s t argues t h a t they cannot be affected by 
the election mechanism set up under the Consent Decree by the 
Supreme Court decision i n Martin v. Wilks. U.S. , 109 S.Ct. 
2180, 2184 (1989), since by t h a t decision non-parties to a Consent 



Decree cannot be bound by i t s terms. 
Yellow Freight's p a r t i c u l a r contention before t h i s Court i s 

t h a t as an eaployer not i n any way a f f i l i a t e d w i t h the IBT, i t 
cannot be bound by the Consent Decree. Yellow Freight's argument 
concerning the Martin case fundamentally mischaractarisas that 
decision, which ia not applicable t o t h i s case. Wftrtln Vi WiXKB 
concerns allowing those affected by a consent decree designed t o 
remedy discriminatory h i r i n g practices but who were not parties t o 
the o r i g i n a l s u i t t o challenge actions made pursuant t o that 
decree. The Second C i r c u i t has s p e c i f i c a l l y declined t o apply 
^•^j^r^ln V. Wilks i n the context of t h i s ongoing case. United States 
V. Tnternatlonal Brotherhood of Teamsters. 905 F.2d 610, 622 (2d 
Cir. 1990). I n t h i s c i r c u i t and others, courts have "declineld) 
to extend EiDa beyond i t s f a c t s . " Unittd StftUff t t 81 n V« 
yonkers Board of Education, et a l . . 902 F.2d 213, 218 (2d Cir. 
1990)} fi£fi ygst Texflg Trflngmlffpion LiPt Y» tnron Corp> 907 F.2d 
1554, 1568 (5th Cir. 1990)} ̂ .g.Q.C. v. Pan American World Airwavs. 

897 F.2d 1499, 1506 (9th Cir. 1990). 
Even assuming t h a t Martin v. Wilks i s applicable. Yellow 

Freight's argument also mistakes the fundamentel posture that they 
now occupy. By being "bound" by the Consent Decree, Yellow Freight 
must seek redress f o r t h e i r claims before the Court Officers t h a t 
the actions of the IBT candidates v i o l a t e d t h e i r r i g h t s t o keep a 
secure freightyard. Yellow Freight was given a f u l l and conplete 
opportunity t o argue t h e i r claims before the Election Officer, the 
Independent Administrator, and t h i s Court, in addition t o any r i g h t 



of appeal they may have. By the epplication of t h i s Consent 
Decree, Yellow Freight has not been denied any opportunity t o 
l i t i g a t e t h e i r claims. On ths contrary, t h e i r claims are now being 

heard f o r the t h i r d t i n e . 
This Court has previously found j u r i s d i c t i o n over non-parties 

t o the Consent Decree by the i n j u n c t i o n entered under the A l l Writs 
Act, 28 U.S.C. 11651, 728 F. 6upp. 1032 (8.D.N.T. 1990), AfXJliA 907 
F.2d 277 (2d Cir. 1990). I n issuing t h a t i n j u n c t i o n , t h i s Court 
rul e d that a l l subordinate e n t i t i e s of the IBT must l i t i g a t e t h e i r 
Consent Decree r e l a t e d claims i n t h i s Court as necessary " i n aid 
of [ t h i s Court's) j u r i s d i c t i o n . " H i . I t i s s i m i l a r l y necessary 
t o apply that decision i n t h i s context, since employers such as 
Yellow Freight could f r u s t r a t e the electoral provisions of the 
Consent Decree. 

Why t h i s i s so i s because the crux of t h i s Consent Decree i s 
f o r free, open and f a i r secret b a l l o t elections. I n order f o r 
those elections t o be meaningful, the IBT rank and f i l e must be 
given e f a i r choice of candidates. But the r e a l i t y of euch en 
election i s t h a t incumbents may ofte n hold d i s t i n c t advantages i n 
name recognition, and access t o members of a l o c a l . Employers may 
have developed comfortable relationships w i t h incumbent IBT 
o f f i c e r s , and may not be enxious f o r new, and perhaps more 
essertlve union representatives. As a r e s u l t , j u r i s d i c t i o n over 
employers such as Yellow Freight may be necessary " i n aid of t h i s 
Court's j u r i s d i c t i o n . " 

As an a d d i t i o n a l matter, the grounds r e l i e d on by the 



Independent Administrator were s u f f i c i e n t t o f i n d t h a t Yellow 
Freight was subjsct t o ths j u r i s d i c t i o n of the Court Officers. 
F i r s t , the Independent Administrator rsasoned that employers such 
as Yellow Freight *'have the power, i f not restrained, t o subvert 
the e l e c t o r a l process..." were they t o bar IBT members from 
exercising t h e i r r i g h t t o campaign on employers* premises. 
Decision of the Independent Administrator a t 4-7. Second, the 
Independent Administrator foiind t h a t non-employee IBT members have 
a l i m i t e d "pre-existing r i g h t " of access t o non-employer premises 
as guaranteed by the Kational Labor Relations Act, ("NLRA") 29 
U.S.C. §158 ( a ) ( 1 ) , and i t s subsequent interpretations. See, e.g. f 
T^chmere v. National Labor Relations Board. 914 F.2d 313 (1st Clr. 
1990). The Independent Administrator properly applied the 
balancing t e s t weighing the a v a i l a b i l i t y of alternative means of 
reaching the membership with the employer's property r i g h t s . I d . 

at 320. 0. 
Accordingly, Yellow Freight's arguments t h a t they are not 

subject t o the j u r i s d i c t i o n of the Court Officers i s without merit 
and must bs rejected. 

Second, Yellow Freight contende t h a t the Court Officers ars 
pre-empted from adjudicating these claims because the subject 
matter i n question—whether IBT candidates should be given a 
l i m i t e d r i g h t of access t o Yellow Freight's property for the 
purpose of campaigning—is s o l e l y under the j u r i s d i c t i o n of the 
National Labor Relations Board, ("NLRB"). Yellow Freight i s i n 
essence arguing that the Court O f f i c e r s adjudicated a charge that 



Yellow Freight has violated the candidates Section 7 r i g h t s , 29 

V.8.C. S157, guaranteed under Section 8, 29 U.S.C. f l 5 e ( a ) ( l ) of 

the NLRA, the exclusive j u r i s d i c t i o n over which i s granted t o the 

At the outset, Yellov Freight's preemption argument I s vi t h o u t 

merit given t h i s Court's A l l Writs Act decision of January 17, 

1990, ftUSXA, vhere t h i s Court issued an i n j u n c t i o n r e q u i r i n g t h a t 

a l l Consent Decree related l i t i g a t i o n must take place befors t h i s 

Court. Any HLRB proceeding vould be enjoined under t h a t order. 
Next, as the Independent Administrator c o r r e c t l y noted, the 

Supreme Court has held t h a t certain federal claims t h a t might* 
otherwise be unfair labor practices under the HLRA, may nonetheless 
be l i t i g a t e d i n federal court under the Labor-Management Reporting 

fiee. ^,q.^ Brgjninqer Y. Shegt Metal 
_ U.S. 

371 
S.Ct. 424, 429-31 (1989) > gn^ith Yi CYgruii>i 

U.S. 195 (1962). The Consent Decree vas entered pursuant t o the 

C i v i l RICO statute, 18 U.S.C. 11964, and i s the underlying legal 

basis f o r the election r u l e s . RICO provides a s u f f i c i e n t basis t o 

l i t i g a t e Yellov Freight's claims before t h i s Court, and not the 

KLRB. 
Th i r d , Yellov Freight challenges vhether the f a c t s supporting 

the Independent Admlniatrator's decisions a f f i r m i n g the Election 
O f f i c e r are s u f f i c i e n t t o support h i s findings. The record 
indicates that the Independent Administrator's decisions were 
nei t h e r a r b i t r a r y nor capricious. 8 
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I n reaching h i s decision, the Independent Administrator 
applied the balancing t e s t t o determine the IBT candidates' pre
e x i s t i n g r i g h t s t o campaign on employers* propsrty. I/^chlTlfirt Yi 
ffpt^o""^ Relations fififtrd, l i i p r a . The Independent 
Administrator reviewed the strength of the IBT members' r i g h t t o 
•ngags i n campaign a c t i v i t y , ths strength of Yellow Freight's 
property r i g h t , and the a v a i l a b i l i t y of a reasonable a l t e r n a t i v e 
Beans of communicating with the IBT members employed a t each s i t e . 

With respect t o the Chicago Ridge, f a c i l i t y , the Independent 
Administrator found t h a t ( i ) both IBT members were candidates f o r 
delegate, (11) they were campaigning i n a Yellow Freight-owned, 
unfenced parking l o t , ( i i i ) they had no alt e r n a t i v e means t o 
e f f e c t i v e l y communicate w i t h the IBT membere employed a t that 
f a c i l i t y , end concluded ( i v ) that they must be given a l i m i t e d 
r i g h t of access t o Yellow Freight's property. With respect t o the 
D e t r o i t f a c i l i t y , the Independent Administrator found t h a t ths IBT 
candidate had a reasonable alternative means of communicating with 
IBT members employed at t h a t s i t e , end allowed no r i g h t of access 
t o Yellow Freight's f a c i l i t y . 

Ths Independent Administrator properly applied t h i s balancing 
t e s t i n both instances, and his conclusions wsre neither a r b i t r a r y 
nor capricious. Accordingly, the substantive determinationa of the 
Independent Administrator should be affirmed i n a l l respects. 

U L Ccnclyglon 
For the reasons stated above, the determinations of the 



Independent Administrator are affirmed i n a l l respects. Yellow 
Freight's application f o r i n j u n c t i v e and declaratory r e l i e f i s 
denied without separate analysis, since t h i s memorandum has already 
considered and rejected tha merita of t h a t application. 

So Ordered. 
Dated: A p r i l 3, 1991 

New York, Mew York 

U.S.D.J. 

10 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 

UNITED STATES OF AMERICA, 
P l a i n t i f f , 

- V -

INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFrEURS, 
WAREHOUSEMEN AND HELPERS OF 
AMERICA, AFL-CIO, fii A L L / 

88 CIV. 4486 (DNS) 

Defendants. 

IN REl 91-ELEC. APP.-43 OF THE 
INDEPENDENT ADMINISTRATOR 
("Yellow Freight") 

ppELSTEiN. D i s t r i c t Judqe; 
In United States v. IBT. No. 91-6069, P^p gpinlgn# (Oct. 29, 

1991 2d C l r . ) , the Second C i r c u i t concluded that t h i s Court: (1) 
was e n t i t l e d to exercise j u r i s d i c t i o n over Yellow Freight pursuant 
to the A l l Writs Act, 28 U.S.C. §1651; and (2) was not pre-empted 
from that j u r i s d i c t i o n by the authority of the National Labor 
Relations Board (the "NLRB") to determine issues concerning unfair 
labor practices under the National Labor Relations Act (the 
"NLRA"). Further, given these conclusions, the Second C i r c u i t 
refused to direct t h i s Court to enjoin the E l e c t i o n O f f i c e r and the 
Independent Administrator from asserting j u r i s d i c t i o n or authority 
over Yellow Freight. 

However, the Second C i r c u i t also concluded that t h i s Court, 
the Independent Administrator, and the El e c t i o n O f f i c e r did not 
adequately consider the a v a i l a b i l i t y of alternate means by which 
the barred IBT campaigners might communicate with IBT employees of 



Y«llow Fraight. Accordingly, the Second C i r c u i t vacated and 
remanded for the limited purpose of assuring that alternate meane 
are adequately considered as outlined i n the Second C i r c u i t * * 

decision. Id* A t 26. 
The Second C i r c u i t ' s decision e x p l i c i t l y stated that "the 

consideration of t h i s issue on remand nay take into account a l l 
pertinent matters, including time constraints imposed by the 
impending election schedule and cost factors." I d * a t 25. 
Further, the second C i r c u i t stated that "we do not seek to pose 
undue d i f f i c u l t i e s for the d i s t r i c t court and the court-appointed 
o f f i c e r s i n dealing p r a c t i c a l l y and f l e x i b l y with the s i g n i f i c a n t 
burden of overseeing the ongoing IBT elect i o n . " I d * 

Accordingly, i t i s hereby ordered that the Government, the 

Independent Administrator, the E l e c t i o n O f f i c e r , and Yellow Freight 

are to implement the order of the Second C i r c u i t with a l l due 

dispatch* 

60 ORDERED. 
Datedt October 29, 1991 October 29, 1991 . _ y 

New York, New York / / f fy-T 

U.S.D.J. 
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UNITED STATES of Amenca, 
Plaintiff-Appellee, 

• 

INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS. CHAUFFEURS, WARE
HOUSEMEN AND HELPERS OF 
AMERICA, AFL-CIO. iae ComraiMion 
of La Cosa Nostra, Anthony Salerno, 
also known as Fat Tony, Matthew Ian-
niello, also known as Matty the Horse, 
Niuizto Provenzano, also known as 
Nunzi Pro, Anthony Corallo, also 
known as Tony Ducks, Salvatore San-
toro, also known as Tom Mix, Christo
pher Fumari, Sr, also known as 
Christie Tick, Frank Manzo, Carmine 
Persico, also known as Junior, also 
known as The Snake, Gennaro Langel-
la, also known as Gerry Lang, Philip 
Rastelli, also known as Rusty, Nicholas 
Maiangello, also known as Nicky 
Glasses, Joseph Massino, also known as 
Joey Messina, Anthony Ficarotta, also 
known as Figgy, Eugene Boffa, Sr, 
Francis Sheeran, Milton Rockman, also 
known as Maishe, John Tronolone, also 
known as Peanuts, Joseph John Alup-
pa, also known as Joey O'Brien, also 
known as Joe Doves, also known as 
Joey Aiuppa, John Phillip Cerone, also 
known as Jackie the Lackle, also 
known as Jackie Cerone, Joseph Lorn-
bardo, also known as Joey the Clown, 
Angelo LaPietra, also known as The 
Nutcracker, Frank Balistnen, also 
known as Mr B, Carl Angelo DeLuna, 
also known as Toughy, Carl Civella, 
also known as Corky, Anthony Thomas 
CiTella, also known as Tony Ripe, Gen
eral Elxecutive Board, International 
Brotherhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of Amer
ica, Jackie Presser, General President, 
Weldon Mathis, General Secretary-
Treasurer, Joseph Trerotoia, also 
luiown as Joe T, First Vice President, 
Robert Holmes, Sr, Second Vice Presi
dent. William J McCarthy. Third Vice 
President, Joseph W Morgan. Fourth 
Vice President. Edward M Lawson. 
Fifth Vice President. Arnold Weinmeis-
ter. Sixth Vice President, John H. 

Qeveland, Seventh Vice President, 
Maurice R. Schurr, Eighth Vice Presi-
dent, Donald Peters, Ninth Vice Presi
dent, Walter J Shea, Tenth Vice Presi-
dent, Harold Friedman, Eleventh Vice 
PresidehlTTiick D Cor, Twelfth Vice 
President, Don L. West, Thirteenth 
Vice President, Michael J RUey. Four-
teenth Vice President, Theodore Coxza, 
Fifteenth Vice President, Daniel Ugn-
rotis. Sixteenth Vice President, and Sal-
vatore Provenzano. also known u 
Sammy Pro, Former Vice President, 
Defendants, 

Yellow Freight Systems. Inc^ Appellant. 
No. 1839. Docket 91-6096 

United States Court of Appeals, 
Second CircmL 

Argued July 22, 1991 
Decided OcL 29, 1991 

Employer sought relief from decision 
of mdependent administrator, appointed 
pursuant to consent decree entered in 
Government's action to nd union of orga
nized crune mfluence, granting nonem-
ployee union members access to employer's 
premises to campaign for union office 
The Umted States District Court for the 
Southern District of New York, David N 
Edelstem, J, afHrmed mdependent admin
istrator's decision, and employer appealed. 
The Court of Appeals, Mahoney, Circuit 
Judge, held that (1) District Court could 
enforce consent decree agamst employer 
pursuant to All Wnts Act, (2) dispute was 
not withm exclusive jurisdiction of National 
Labor Relations Board (NLRB), and (3) 
madequate consideration was given to 
avaflability of alternative means by which 
candidates could commumcate with umon 
employees 

Vacated and remanded. 
Wmter, Curciut Judge, filed dissenting 

opmion 

1 Federal Civil Procedure «=>2397 6 
District court had authority, pursuant 

to All Wnts Act, to enforce consent decree, 
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»d in Government's action to nd unwn 
^nized cnme influence, against non 
employer, and to require that nonem-
e candidates be granted limited access 
iployer premises to campaign for on-
ffice, m absence of any feasible alter-
e for campaignmg 18 U^CA. 
•61-1968, TSUSCA $ 1651(a) 

ibor Relations «=>510 
(National Labor Relations Board 
IB) did not have exclusive junsdicbon 
dauns of nonempioyee candidates for 

n office that theu* exclusion from em 
er's premises violated union election 
i promulgated pursuant to consent de-
, entered m Government's btigation to 
jnion of organized crime mfluence, m-
d, matter could be resolved by district 
X on appeal from mdependent adminis 
or, as provided m consent decree, par 
larly considenng mjuncton prohibitmg 
members and affiliates of union from 
lating any legal proceedmg relating to 

-«t decree la any court or forum va any 
bon other than district court Na 

- Labor Relations Act, 7, 8(aXl), as 
ended, 29 USCA §5 157, 158(aKl) 

Labor Relations «»123 
Inadequate consideration was given to 

ailability of alteiiiative means of conunu-
^ting with employees away from job site 
fore district court upheld decision of in-
pendent administrator, appomted pursu
it to consent decree entered m Govem-
ent's action to nd union of organized 
ime mfluence, grantmg nonempioyee can-
dates access to employer's premises to 
impaign for union office, where specific 
ttention was accorded only to alternatives 
nmediately adjacent to premises Nation-
1 Labor Relations Act, §§ 7. 8(aXl). as 
mended, 29 U S C A §§ 157, 158(aXl) 

Jay G Swardenski, Chicago, 111 (Larry 
3 Hall, Ku-k D Messmer, Patrick W Ko-
-lan, Matkov, Salzman, Madoff & Gunn, 
Chicago, n i , of counsel), for appellant 

Vmes L Cott Asst US Atty, 
Y , New York City (Otto G Obermai 

. , J S Atty , S D N Y , Edward T Fergu 

son. I l l , ABst US Atty, SDNY, New 
York City, of counsel), for plamtiff appel
lee 

Paul Alan Levy, Alan B Morrison, Pubhc 
Citizen Litigation Group, Washmgton, D C, 
for protestors Patrick N (dement and Rob
ert McGmnis 

Barbara J Hillman, Gilbert A Cornfield, 
Cornfield and Feldman, (Chicago, 111, for 
Election Officer Michael H Holland 

Before WINTER, AL'HMARI, and 
MAHONEY, Curcuit Judges 

MAHONEY, Cuxuit Judge 
Appellant Yellow Freight Systems, Inc 

("Yellow Freight") appeals from an order 
of the Umted States Distnct Court for the 
Southern District of New York, David N 
Edelstem, Judge, entered April 3, 1991 
That order affirmed a detemunation of of
ficers appointed pursuant to a certam con
sent decree (the "Consent Decree") relatmg 
to the affau^ of defendant International 
Brotherhood of Teamsters, (Chauffeurs, 
Warehousemen and Helpers of America, 
AFL-CIO (the "IBT') that granted nonem
pioyee members of the IBT access to prem
ises of Yellow Freight to campaign for 
union office, and denied Yellow Freights 
application for declaratory and mjunctive 
relief from that determmation Yellow 
Freight seeks to enforce a "no sobatation" 
rule by bamng nonempioyee union mem
bers from campaigning for union office on 
its property The distnet court upheld the 
appomted officers' determination denymg 
effect to Yellow Freight's rule 

We conclude that the distnct court was 
entitled to exercise jurisdiction over Yellow 
Freight pursuant to the All Wnts Act 28 
U S C § 1651 (1988), and was not'̂ reemptr 
ed from that jurisdiction by the authonty 
of the National Labor Relations Board (the 
"NLRB") to determme issues concenung 
unfair labor practices under the National 
Labor Relations Act (the "NLRA"), 29 
use §§ 151-169 (1988) We also con
clude, however, that the distnct court and 
its appomted officers did not adequately 
consider the availabibty of alternate means 
by wbch the barred IBT campaigners 
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might commuiucate with employees of Yel
low FVeight who are members of the IBT 

We accordmgly vacate and remand. 

Background 
This appeal anses from an ongomg ef

fort of the Umted States government to nd 
the IBT of organized crime mfluence To 
that end, the United States commenced this 
btigation m the United States District 
Court for the Southern District of New 
York on June 28, 1988 pursuant to the 
Racketeer Influenced and Corrupt Orga
nizations Act of 1970 ("RICO"), 18 U S CA 
§§ 1961-1968 (1984 & Supp 1991), and the 
(Consent Decree was entered on March 14, 
1989 

The (Consent Decree has generated con
siderable htigation m the Southern District 
and m this court As we summanzed its 
provisions m one of those prior cases. 

Under the (Consent Decree, three court 
officers are appomted to oversee certain 
aspects of the affairs of the IBT- an ^ 
Election Officer, an InvestigationB Offi- ' 
cer and an [Independent] Administrator 
Hie Election Officer » to supervise the 
1991 election of IBT officers The Inves
tigations Officer is granted aathonty to 
investigate corruption and prosecute dis
ciplinary charges against any officer, 
member or employee of the IBT or any 
of its affiliates The [Independent] Ad-
mmistntor oversees the tmplementation 
of the remedial provisions of the Consent 
Decree For example, the [Independent] 
Administrator sits as an impartial deci
sionmaker m disciplinary cases brou^t 
by the Investigations Officer, conducts 
the disciplinary heanngs and decides 
them The [Independent] Administrator 
may also apply to the district court to 
facibtate implementation of the Consent 
Decree, and the other parbes to the De
cree may make such apphcations as welL 
Furthermore, the district court is vested 
with "exclusive jurisdiction" to decide 
any issues relating to the actions or au 
thonty of the [Independent] Administra 
tor And the IBT Constitution is amend 
ed to mcorporate and conform with all of 
the terms of the Consent Decree 

United States v IBT, 905 F.2d 610, 613 (2d 
Cir 1990) \^ 

The fair and open conduct of the 1991 
IBT election is a central purpose of the 
Consent Decree The election encompasses 
three phases (I) the rank-and-file secret 
ballot election of delegates to the 1991 IBT 
convention, (2) the election of txustees and 
nomination of national and regional offi
cers at that convention, and (3) the subae-" 
quent rank-and-file secret baUot election of 
national and regional officers The dispute 
at issue m this case anses from campaign 
activities occomng m the mital (delegate 
selection) phase of the 1991 election, bat 
has significant impbcations for the third 
(election of national and regional officers) 
phase which is now m process 

Yellow Freight, many of whose employ-̂  
ees are IBT members, has the foUowmg 
company pobcy* 

There shall be no distribution of litera
ture or solicitation by non-employees m 
worioBg or non-wor)ang areas durmg 
woriong or non-workmg times In other 
words, Bon-empk>yees are not allowed on 
con^ttny property for the purpose of dis-
tributing bterature or sohcitmg 

This appeal mvolves two mcidents at Yel-
k>w Freight facilities diallengmg that pdi-
cy The first occurred m Chicago Ridge, 
lUmois The second occurred in Detroit, 
Michigan. In October 1990, two IBT mem
bers who are not Yellow Freight empkiy 
ees, Patrick N Clement and Robert McGm-
nis, entered an unfenced parkmg lot at the 
(Chicago Ridge facility They were can<S-
dates for delegate from IBT Local 710 to 
the 1991 IBT convention. Yellow Freight 
officials asked them to leave and sum
moned the police, who also asked the men 
to leave, which they eventuaUy did. They 
moved to a pubbc sidewalk nearby and 
continued campaigmng In December 
1990, two IBT members who also are not 
Yellow Freight employees, Michael Hewer 
and James McTaggart, campaigned for un
ion office at the employee walkthrough 
gate at the Detroit facibty They were 
requu^ to leave Yellow Freight's premises 
by Yellow Freight security personnel 
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McGinnis, Qement, and Hewer filed pro

tests with the Election Officer, aOeging: 
that their exclusion by Yellow Freight vio
lated IBT election rules promulgated pur
suant to the Consent Decree (the "Electon 
Rules") See United States v IBT, 931 
F2d 177, 184-90 (2d Cu-1991) (approvmg 
EHection RuJ^ with modification) Follow
ing separate mvestigations m Chicago 
Ridge and Detroit, the EHection Officer is
sued two opmions The first, dealmg with 
the Clement/McGmnis protest, deternuned 
that Yellow Freight's pohcy violated the 
Election Rules by completely barrmg Clem
ent and McGuinis from the Chicago Ridge 
facility, because campaignmg on the near
est public sidewalk would provide no mean-
mgful access to the IBT drivers employed 
by Yellow Freight The Electwn Officer 
therefore requured hmited access for Clem
ent and McGmnis to YeDow Freight's prop
erty either at a parkmg lot across the 
street from YeUow Freight's terminal facil
ities or at an open area outside the terminal 

'ildmg, at Yellow Freight's option. "Die 
ection Officei' upheld YeDow Freight's 

exclusion of Hewer from the Detroit fadb-
ty, however, findmg that Hewer could cam
paign effectively from a poblie sidewalk 
and grassy area adjacent to that faahty 
In making both detommations, the Eiw-
tion Officer restricted his eonsklerataon of 
the availabtbty of ahenatrve means of 
communication with employees of YeUow 
Freight to those available at the Chicago 
Ridge and Detroit terminals 

Yellow Freight appealed the determina
tion regardmg Clement and McGumis to 
the Independent Administrator, and Hewer 
appealed the detemunation adverse to him 
The Admmistrator affirmed both ruhngs' 
In domg so, he mvoked Article VIII, sec
tion 10(d) of the EHection Rules, which pro
vides that "ito restrictions shall be placed 
upon candidates' or members' pre-existmg 
rights to solicit support, distribute leaflets 
or literature, or engage m similar activ
ities on employer or Umon premises," as 
well as Article XI, section 2, which mcludes 
among the remedies available to the Hec 
ton Officer m resolvmg a protest "requur 

I Hewer has not appealed from this determiaa 
(ton so the balance of the proceedings in this 

mg or hmitmg access " The Adnunistrator 
reasoned "In general, the 'pre-existing 
rights' to engage m campaign a^vity u>-
dude any past practice or agreement 
among employers and the IBT, or its mem
bers, which allows for such campaign activ
ity, and any substantive rights of union 
members to engage m such conduct as 
established by appbcable law " ' 

The Admmistrator found such a right of 
access for union campaign activity under 
applicable federal labor law He further 
affirmed the ruhngs of the EHection Officer 
that adequate alternative means of commu-
ucation were available to Hewer at the 
Detroit facihty, but not to Clement and 
McGmnis at the Chicago termmaL In af-
fimung the latter niUng, the Administrator 
considered ahnost exclusive^ {alternative 
campaignmg feasibdities at the Qucago 
Ridge terminal, except for die foUowmg 
conclusory statement "the complamants 
did not have a reasonable | aHemative 
means of communication off company prop
erty with IBT members at tlus facdity." 

Yellow Freight made additional argu
ments to the Independent Admmistrator, 
and m a subsequent appeal tOj the district 
court which parallel those pressed on this 
appeal The district court affirmed the de
termination of the Administrator, and ac
cordingly denied Yellow Freight's aî ihca-
tion for declaratory and mjunctive rehef 
directed agamst that determination. 

This appeal followed. 

Discussion 
Yellow Freight tenders four argumoits 

bh appeal 
(1) the Consent Decree cannot vabdly be 

apphed or enforced agamst Yellow 
FVeight pursuant to other the All 
Wnts Act or any other asserted au-
thonty, because Yellow Freight is not 
a party to the Consent Decree, 

(2) the Independent Administrator, the 
Election Officer, and the district court 
are demed jurisdiction over Yellow 
Freight by the NLRA, which vests ex 

case including this appeal are addressed only 
to the Chicago Ridge controversy 

II ,.mjiinpi,ijnMigiipnn—rrrr^ 
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elusive jurisdiction over the conduct at 
issue m the NLRB, 

(3) even aaauming jurisdiction, the deter-
muation berem is not m accordance 
with law; and 

(4) Yellow Freight should be awarded m-
junetire rebef agamst any further ex-
erase of authority over it by the Inde
pendent Admmistrator or EHection Of
ficer 

We address each m turn 

A. The Enforcement of the Consent De
cree agatmt Yellow Freight 

[ I I The distnct court premised its as
sertion of authority over YeDow Freight 
upon the All Wnts Act, which provides m 
pertment part 

' Hie Supreme Court and all courts es
tablished by Act of Congress may issue 
an wnts necessary or appropriate m aid 
of then: respective jurisdiction^ and 
agreeable to the usages and prmciples of 
taw 

28 U ^ C S 1651(a) (1988) 
As the Supreme Court has stated. 

The power conferred by the Act ex
tends, under appropriate cuxumstances, 
to persons who, though not parties to the 
original action or engaged m wrongdo-
mg, are m a position to frustrate the 
implementation of a court order or the 
proper administration of justice, and en
compasses even those who have not tak
en any affirmative action to hmder jus
tice 

Umted States v New York TeL Co, 434 
U S 159, 174, 98 S Ct 364, 373, 54 L.Ed.2d 
376 (1977) (atations omitted), see also 
Yonkers Racing Corp v City of Yonken, 
858 F 2d 855, 863 (2d Cir 1988), cert de
nted, 489 U.S 1077, 109 set 1527, 103 
I*Ed.2d 838 (1989), Benjamin v Malcolm, 
803 P 2d 46, 53 (2d Cu-1986), cert denied, 
480 U.S 910,107 set 1858, 94 LEd2d 528 
(1987), In re Baldwin-United Corp, 770 
F2d 328, 388 (2d Or 1985) 

Despite this authority, Yellow Freight 
contends that the Consent Decree cannot 
be enforced against it because Yellow 
Freight IS not a party to the (Consent De

cree Yellow Freight cites, m support of 
this view, our recent statement that •)} 

It is true that, for purposes of mterpreta-
tion, a consent decree is treated as a 
contract among the settlmg parties, Fire
fighters V City of Cleveland, 478 U.S 
601, 106 set 8063, 92 LEd.2d 406 
(1986), and that the terms of a consent 
decree cannot be enforced against those 
who are not parties to the settlement 
Martin v. WiJks, 490 U.S 765, 109 S.Ct 
2180, 104 hSA2A 835 (1989) 

IBT, 981 P.2d at 186. ' 
We proceeded immediately to acknowl-

edgre, however, that ' ^ r e are several ex
ceptions to this general rule," td, and in
voked one of those exceptions to unpose 
upon IBT affibates, not parties to the Con
sent Decree, the election rules promulgated 
pursuant to the Consent Decree See id. at 
187 We have previously subjected other 
nonparties to the Consent Decree, see Unit
ed States V IBT, 907 277, 279-80 ( ^ 
Cu-1990). ZSr, 906 F2d at 613 (2d Cir 
1990), m the former case mvokmg the All 
Wnts Act to affirm an order restrainmg all 
members and affibates of the IBT firom 
"fihng or taking any legal action that chal
lenges, unpedes, seeks review of or relief 
from, or seeks to prevent or delay any act 
of [the ooortrappomted officers] m any 
court or forum m any jurisdiction except 
[the Southern Distnct of New YoritV 907 
F2d at 279 

Nor IS It the case that Martin v Wilks, 
490 US 756, 109 S.Ct 2180, 104 L.Ed2d 
835 (1989), upon which Yellow Freight 
heavily relies, bars the enforcement of the 
Consent Decree against Yello<^ Freight 
In Martin, white firemen sued the City of 
BuTungham, Alabama, allegmg that they 
were bemg demed promotions m favor of 
less quahfied black firemen m violation of 
apphcable federal law 490 U.S at 758, 
109 S Ct at 2188 The promotions of the 
black firemen occurred m implementation 
of two previously entered consent decrees 
Id. at 758-60, 109 S Ct at 2182-83 The 
Supreme Court ruled that, although the 
white firemen had not attempted to mter-
vene m the htigatun that led to the consent 
decrees, they were entitled to pursue then-
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xums m the subsequent litigation li at 
51, 109 S Ct at 2184 
In other words, as we have stated. Mar-
n "held that a failure to mtervene does 
ot bar a subsequent attempt to challenge 
ctions taken pursuant to a consent de-
ree." IBT. 931 F 2d at 184 n. 2, see aUo 
ndependent Fed'n of Flight Attendants 
Ztpes, 491 U S 754,109 S Ct 2732, 2736-

7, 105 L.Ed.2d 639 (1989) (similarly con-
trumg Martin) Accordmgly, Martin 
oes not purport to bar any impact of a 
onsent decree upon, or enforcement of a 
onsent decree agamst, a nonparty to the 
ecree Rather, it is addressed to the issue 
whether such a nonparty is entitled to its 
iwn "day m court" to challenge any such 
mpact or enforcement See Martin, 490 
J S at 762, 109 S Ct at 761-62. 

Yellow Freight also argues that a con-
ent decree, as distmguished from a judg-
nent resultmg from btigation pursued to 
»mpletion, cannot be enforced agamst a 
lonparty* In Yellow Freight's words, 

Se only process by which a non-party 
be bound is its own agreement" This 

issertion is contradicted, inter alia, by our 
ruhngs m three pnor cases enforcmg the 
Consent Decree agamst nonparties, see 
IBT, 931 F 2d at 187, IBT, 907 F.2d at 279-
BO, IBT. 905 F.2d at 613,* as well as by 
Yonkers Racing Corp, 858 F2d at 858, 
Benjamin, 803 F 2d at 48, and Baldwin-
United, 770 F 2d at 332. 

Yellow Freight further contends that the 
All Wnts Act may be mvoked only m cer
tam categones of cases, and that this bbga 
bon fits none of those categones We do 
not agree with Yellow Freight's character
ization of this body of law In any event 
Yellow Freight concedes that "the All 
Wnts Act allows substanbve mjuncbons 
against techmcal nonparties [m at 

2. Yellow Freight invokes in this connecUon a 
statement in Local Number 93 Intl Assn of 
Rreftghlen v City of aevdand, 478 VS 501 
529 106 S CL 3063 3079 92 l.Fxi U 405 (1986) 
that "a court may not enter a consent decree 
that imposes obUgauons on a party thai did not 
consent to the decree' In view of Martm, 
which also involved consent decrees, this die 

un must be understood to raean that a consent 
;cree may not impose such obligations without 

<tffording the affected nonparty a meaningful 
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least some cases] to enforce a decree which 
adjudicates pubhc nghts " We bebeve that 
there is a strong pubbc mterest m the 
ongomg effort m this bbgabon to open the 
IBT to democratic processes and purge the 
muon of organized crime mfTuence. 

Further, as a general rule 
[TJf junsdicbon over the subject matter 

.of and the parties to bbgabon is properly 
acqiured, the All Wnts Act authorizes a 
federal court to protect that junsdicbon 
even though nonparbes may be subject 
to the terms of the mjuncbon. 

IBT, 907 ¥2A at 281 
The distnct court has subject matter jor-

isdicbon of the underlymg controversy puî  
suant to RICX) Yellow Freight does not 
contest personal junsdicb'on, and m any 
event "the All Wnts Act requures no more 
than that the persons enjomed have the 
'minimum contacts' that are consbtubonal-
ly required under due process " IBT, 907 
F 2d at 281 (quotmg International Shoe 
Co V Washtmfion, 326 U S 310, 316, 66 
set 154, 158, 90 L.Ed. 95 (1945)) 

Smce the junsdicbonal requirements are 
satisfied, the remaimng issues, m the lan
guage of the All Wnts Act are whether 
the distnct court's order was. "necessary or 
appropriate" to the unplementabon of the 
Consent Decree, and whether it was un-
posed agreeably "to the usages and pnna 
pies of law " 28 U S C § 1651 (1988) 

The distnct court arbculated the need to 
provide access to Yellow Freight's Chicago 
Ridge temunal m the foUowmg terms 

mhe crux of this Consent Decree is 
free, open and fair secret ballot elecbons 
In order for those elecbons to be mean 
mgful, the IBT rank and file must be 
given a fair choice of candidates But 
opportumty to challenge the applicauon of the 
decree to iL 

3. We do not raean to imply that these pnor 
rulings, all of which relate to affiliates or mem
bers of the IBT automaucally call for applica 
bon of the Consent Decree to Yellow Freight 
See IBT. 907 F.2d at 280 (extent of the Consent 
Decree s binding effect on nonparties "an issue 
best resolved in the context of concrete disputes 
adjudicated by the distna court") 

nmmmmimm 
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the reabty of audi an election is that 
mcumbents may often hold distinct ad
vantages m name recog^on, and access 
to members of a local Ehnployers may 
have devekiped comfortable relationships 
with mcumbent IBT officers, and may 
not be anxious for new, and perhaps 
more assertive union representatives 
As a result, jurisdiction over employers 
such as Yellow Freight may be necessary 
"fai aid of this Comfs jurisdiction." 
' As an additional matter, the Inde
pendent Administrator reasoned that em
ployers such as YeOow Freight "have the 
power, if not restramed, to subvert the 

, electoral process " were they to bar 
IBT members from exerasmg their right 
to campaign on employers' premises . 
Second, the Independent Administrator 
found that non-employee IBT members 
have a hmited "pre-exuting right" of ac
cess to non-employer premises as guar
anteed by the National Labor Relations 
Act, ("NLRA") 29 U.S C 5 158(aXl), and 
Its subsequent mterpretations 

Umted States v IBT. No 88 Civ 4486 
(DNE), slip op at 6-7, 1991 WL 51066 
(SDNY Apr 3, 1991) 

We agree with this assessment of the 
need for bmited access to employer premis
es where no feasible altemative for cam
paigmng by candidates for muon office is 
available We therefore conclude that the 
order on appeal was "necessary or appro
priate m aid o f the district court's jurisdic
tion over the underlymg btigation m which 
the Consent Decree was entered, and turn 
to the issue whether it was "agreeable to 
the usages and principles of law " 

We first consider whether the procedure 
made available to Yellow Freight to contest 
the asserted access was "agreeable to the 
usages and principles of law," beanng m 
nund the mandate of Martin v WiUcs that 
Yellow Freight have its "day m court" on 
the issue See 490 U S at 762, 109 S Ct at 
2184 Yellow Freight contends that it was 
demed "due process," and thereby (o forti
ori ) traditional legal protections, because it 
4. Throughout these proceeduigs, the appeal pro

cedures made available by the Consent Decree 
to the parties thereto have been extended to 
Yellow Freight. Any failure thus to provide an 

was subjected to a consent decree to which 
It was not a party We have already reject
ed that claim, however, and therefore tarn 
our attention to the particular procedures 
that have been appbed herem m adjudicat-
mg YeDow Freight's claimed entitlement to 
bar Clement and McGinnis from the Ouca-
go Ridge terminal < n 

Yellow Freight's position has been con
sidered by both the Election Officer and 
the Independent Administrator, and re
viewed, now, by two federal courts The 
Election Officer, a former general counsel 
of the United Mme Woricers, mspected both 
sites at issue, accepted submissions from 
the parties, wrote letter opuuons that ad
dressed the factual and legal contentions of 
the parties, and decided the controversy 
regaidmg Uie Detivit termmal m &vor of 
Yellow Freight, although rulmg agamst 
Yellow Freight regarding the Chicago 
Ridge ternunaL The Independent Admmis-
trator, s former federal district judge, held 
a heanng at which testnnony was present
ed, received prehearmg legal subnussions 
from the parties, and sobated postheanng 
submissions He issued a detaOed decision 
that carefully addressed the legal conten
tions of the parties, and made de now 
findmgs of fact and conclusions of law 

Yellow Freight then avafled itself of its 
right to appeal to the district court.* The 
district court held a heanng, mcorporated 
the record developed by the IBT trustees at 
YeDow Freight's request, and issued a 
memorandum and order that agam ad
dressed the issues tendered by the parties 
Now, of course. Yellow Freight has taken 
this appeal, m which the customary appel
late procedures of federal cuxnut courts 
have been appbed. Appbcation may be 
made, by certioran, for further review by 
the Supreme Court 

It IS difficult to unagme additional or 
different procedures that would accord Yel
low Freight a significantly enhanced oppor-
tiuiity to present its position concemmg 
this controversy (Certainly, furthermore, 

opportunity to Yellow Freight to litigate its 
claims \Mould run afoul of Mamn, 490 U.S at 
761-«2, 109 s e t at 2184-85 
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at least generally nitely—prohibited or protected by federal Jiese procedures are 
x>mparahie to those provided by the NLRA 
for resolution by the NLRB and federal 
»urts of unfair labor practice claims See 
jenerally 29 U S C § 160 (1988) We ac-
»rdmgly conclude that Yellow Freight has 
been accorded adequate procedural protect 
bona to satisfy the All Wnts Act Qf 
Untied States v IBT, 941 F.2d 1292,1297-
98 (2d Cu-1991) (procedures utihzed m dis-
ciphnary actions pursuant to (Consent De
cree satisfy due process) 

Further, the provision of access to the 
Chicago Ridge terminal is certainly, as a 
substantive matter, "agreeable to the us
ages and principles of law" withm the 
meanmg of the All Wnts Act There is a 
thorouĝ hly developed body of federal labor 
law regardmg this issue Indeed, Yellow 
Freight contends that the m«its of the 
issue are defimtively addressed by the 
NLRA and consigned thereby to the exdn-
sive jurisdiction of the NLRB We turn to 

"^t contention. 

NLRB Preemptum. 
[2] YeDow Freight contends that the 

conduct at issue m this case is directly 
regulated by sections 7 and 8(aXl) of the 
NLRA, 29 U.SC 9$ 157 and 168(aXl) 
(1988), and accordmgly that the NLRB has 
exclusive jtinsdiction with respect to i t In 
this connection, San Diego Building 
Trades Council v Garmon, 359 U S 236, 
79 S Ct 773, 3 LEd.2d 775 (1959), a case 
mvolvuig attempted state regulation of 
conduct constitutmg an NLRA unfair labor 
practice, stated that 'Xwjhen an activity is 
arguably subject to { 7 or f 8 -or the 
[NLRA], the SUtes as weD as the federal 
courts must defer to the exclusive compe
tence of the [NLRB] if the danger of state 
mterference with national pohcy is to be 
averted " Id. at 245, 79 S Ct at 780 

This rule, however, is not uniformly ap
plied even as to state regulation See, e.g, 
Sears Roebuck & Co v San Diego County 
Council of Carpenters, 436 U S 180, 182 
& 207-08, 98 S Ct 1745, 1749, 1762-^, 56 

'̂ xL2d 209 (1978) (enforcement of state 
spass laws by state court allowed as to 

picketmg which is arguably—but not defi 

law") Furthermore, where federal laws 
and pohaes other than the 24LRA are unpb-
cated, the Garmon rule is frequently con
sidered m^phcable .See, Breininger 
V. Sheet Metal Workers Intl Ass n ^jocal 
Umon No £, 493 U.S 67, 110 S.Ctl'424, 
4 2 ^ . 107 LEd2d 888 (1989) (district 
court had jurisdiction to hear fair represen
tation claim although umon'a br^ch of 
duty of fair representation might violate 
( 8(b) of the NLRA), Intm^t^ional Bhd. 
of Boilermakers v. Hardemanr- 401 IIS. 
233, 237-39, 91 S Ct 609, 6̂12-14, 28 
LEd.2d 10 (1971) (distnct court had juris
diction to ̂  hear claim that unlawful expul
sion from muon violated §Jl01(a)(5) of Xa-
bor-Management Reporbnĝ and Disckwure 
Act, 29 U S C § 411(aK5) (1988), although 
expulsion was arguably an unfair labor 
practice violative of « 8(bXl)(A) and 8(bX2) 
of NLRA), American PostaVWorkersJJn-
urn V United States Postal Service,'^ 
F2i 715, 720 (2d Cir 1985) (distnct court 
and NLRB have concurrent jonsdietiOB 
over suits to enforce labor contncta,' "even 
if the conduct mvolved might entafl an un
fair labor practice"), cert denied, 476 U.S. 
1046,106 S Ct 1262, 89 LEd2d 572 (1986); 
United States v Boffa, 688 F.2d 919, 931 
(3d Cu-1982) (m RICO prosecution alleging 
maD fraud predicates and substantive mafl 
fraud violations, prohibition of defendants' 
conduct by S 8 of NLRA would not pre-
chide "enforcement of a federal statute 
that mdependently proscribes that con
duct"), cert, dented, 460 VS. 1022, 103 
set 1272, 75 LEd2d 494 (1988) Herev 
although the appomted officials are directly 

-applying the NLRA rather than some sepa
rate body of law, considerations that we 
have previously recognued with respect to 
the Consent Decree argue compellmgly for 
a ruhng against exclusive NI£B jurisdic
tion. 

We have affirmed an mjimction prohibit-
mg all members and affiliates of the IBT 
from mitiatmg any legal proceedmg relat-
mg to the Consent Decree "m any court or 
forum m any jurisdiction" (emphasis add
ed) other than the distnct court from which 
this appeal was taken, IBT, 907 F 2d at 279, 
"as a necessary means of protectmg the 
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distnct court's jurisdiction over unplemen- indicated supra, the damis of Clement atitil 
tataon of the Consent Decree " icL at 280 HcGinnis for access to YeDow Freight's 
We did so to avoid inconsistent mterpreta- property are premised upon ttie provision 
tons of. and judgments regardmg, the Con- m Article Vm, section 10(d) of the Election 
sent Decree, and also to avoid repetitive Rules ' that safeguards "candidates' 
bbgation that would distract the govern- members' prfr«xistmg rights to " ^ [iato-
ment and the courtappomted officers from paign] " on employer or Umon prem» 
implementiibon of the Consent Decree 'Id. es" Ihe Independent Administrator prop-
It -would be completely disruptive to rule eriy consttued this provision ti) mvolce both 
that despite this arrangement, the distiict practfce OT 'agreement among en^ 
court has no authority to address any mat- payers and the IBT, and any substim-
ter ansmg under the Consent Decree that hta of union ibembers to -engage m 
might arguably be deemed an unfanr labor ^ ^ i conduct as estiOihshed by apphcable 
practice under the NLRA.* l a w ' ' T h o ~ ^ ' 

As we have stated, "a distnct judge can 
legitimately assert comprehensive control 
over COmnlaT — " '""^ 
ni»». ^ , ,— "'•"prenensive control 

_ —__uaucu oy applicable 
law " Hie pertment issue on this appeal is 
the content of the " îphcable law," smoe 
no preexisting practice or agreement has 
been asserted to be pertment to this contro-
Yetsj For the reasons that follow, we 
conclude that the determination on appeal 
did not adequately consider the availability 
of alternate m»ono nf ^ 

— — '-o"; not adequately consider the avaflabihty 
I f Jew persons are m a better position to of alternate means of eommumcatmg with 

understand the meanmg of a consent de- ygUo^ Freight's Chicago Ridge employees 
cree than the distnct judge who oversaw ^ locations other than the woritsite, and 
and approved i f ") (quoting Brown v Neeb, j j ^ ^ accordmgly be remand-
644 F.2d 561. 558 n, 1^ (6th Cur 1981)) We ^ \ „ ^^.deration by tlfdistnct court 
conchide that the NLRB does not have court̂ appomted officer, 
exdusnre jurisdiction over the conduct at 
18Sn(> tat f l " ' " ' 

conauct at 
issue on this appeal, and that the distnct 
court and its appomted officers accordmgly 
did not err m addressmg i t Fmally, by 
requmng strict adherence to the reqmre-
ments of federal labor law m the enforce
ment of the Consent Decree, see infra, we 
preclude that "mterference with national 
pohcy" that was the focal concern m Gar-
mon. See 359 U S at 245, 79 S Ct at 779 
C The Merits. 

13] Finally, Yellow Freight contends 
that the substantive detenmnation made by 
the Election Officer as to the Chicago 
Ridge terminal, and affirmed by the Inde
pendent Administrator and the distnct 
court, IS mcorrect as a matter of law * As 

5. As Judge Wlntd's dissent suggests, the nor 
mally glaaal pace of NLRB proceedings regard 
ing uofair U ^ r practice is lU suitui to the 
regulau&n of ongoing IBT elecuons envisioned 
by the Consent Decree. Our junsdtcuonal rul 
ing. however, is not premised upon this constd 
erauon. 

6. We are unpersuaded by the argument of coun 
sel for Clement and McGinnis that Yellow 
Freight has waived its nghl to contest the menu 

The landmaric case m this area is NLRB 
V Babcoek & Wilcox Co., 851 U.S 105, 76 
S QL 679,100 L.Ed 975 (1956), which ruled 
that 

[A]n employer may vahdly post his prop
erty against nonemployee distribution of 
union hterature if reasonable efforts by 
the union through other available chan
nels of commumcation will enable it to 
reach the employee with its message and 
if tile employer's notice or order does not 
discrmunate against the umon by allow-
mg other distribution. 

Id. at 112, 76 S Ct at 684 

Explauung the balance to be struck, the 
Court went on to say-

on appeaL The Election Officer the Indepen 
dent Administrator, and the district court all 
addressed the merits, and Yellow Freight made 
clear that it contested those rulings. Yellow 
Freight placed its primary emphasis m the dis
trict court upon other arguments, however, in 
view of the court s expressed desires concerning 
the issues to be addressed at tlie tieanng that 
resulted in the ruling on appeal 
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This IS not a problem of always open 

or always closed doors for union orga-
nizabon on company property Orga
nization nghts are granted to workers by 
the same authonty, the Nabonal Govern
ment that preserves property nghts 
Accommodabon between the two must 
be obtained with as bttle destnicbon of 
one as is consistent with the mamtenance 
of the other The employer may not 
affirmabvely mterfere with organization, 
the union may not always insist that the 
employer aid organization. But when 
the inaccessibility of employees makes 
ineffective the reasonable attempts by 
nonemployees to communicate with 
them through the usual channels, the 
right to exclude from property has been 
required to yield to the extent needed to 
permit conununicabon of mfonnabon on 
the nght to organize. 

Id (emphasis added) 
bcock and Wtteox-mvobed efforts by 
ns to organize the perbnent employees, 

rather than mtraumon elections 5^ td at 
106, 76 S Ct at 679 Hie issue, however, 
was whether the employers had violated 
secbon 8(aXl) of the NLRA, 29 USC 
§ 158(aXl) (1988), by mipedmg their em
ployees' secbon 7 "nght to self-organiza-
bon " 29 U.S C § 157 (1988) It has smce 
been made clear that mtraumon campaign
mg acbvibes unphcate empkiyees' secbon 7 
nght "to form, join, or assist labor orga-
nizabons," or to "refram" therefrom, id, 
and that unlawful mterference with that 
nght IS also a secbon 8(aXl) unfaur labor 
pracbce See NLRB v Magnavox Co, 415 
US 322, 324, 94 set 1099, 1101, 39 
L.Ed.2d 358 (1974). Distnet Lodge 91, Int'l 
Ass'n of Machinists v NLRB, 814 F2d 
876. 879 (2d Cur 1987) 

Babcock and Wilcox ruled that "if the 
locabon of a plant and the bvmg quarters 
of the employees place the employees be
yond the reach of reasonable umon efforts 
to communicate with them, the employer 
must allow the imion to approach his em

cees on his property " 351 U.S at 113, 

The Elecuon Officer s leder opimon regarding 
Chicago Ridge observed that Yellow Freight has 
permitted some solicitation dunng the Chnst 
mas season by United Way in one of the areas 

76 S Ct at 685. On the otbei hand, the 
NLRA "does not require that the employer 
permit the use of its facibbes for organiza
tion when other means are readDy avail
able." /d at 114. 76 s e t at 685 As the 
NLRB has summarized. -

Babcock thus holds that where persons 
other than employees of an employer 
that owns or controls the property m 
quesbon are concerned, "alternative 
means" must always be considered, s 
property owner who has dosed his prop
erty to nonempioyee commumcationŝ  oa 
a nondiscriminatory basis,̂  cannot be r»-
quired to grant access where reasonable 
alternative means exist, but m tb» ab
sence of such means the property n ^ t 
must yield to the extent necessary to 
permit the organizers to communicate 
with the employees. 

Jean Country, 291 NX.RJB 11, 12 (ISSS) 
(emphasis parbaDy added) '> 

We have most recently considered this 
issue m National Maritime Union v. 
NLRB, 867 F2d 767 (2d Cir 1989), where 
we affirmed an NLRB determinabon that 
an employer had not committed an unfair 
labor pracbce by bamng union organizers 
from its boats because "the record [was] 
inadequate to establish that home visits 
were unreasonable," and the union "had 
the burden of provmg that alternative 
means of commumcabon were unreason
able " 867 F 2d at 775 We note that the 
Supreme Court will revisit this area m the 
commg term, havmg granted cerboran m 
LechTHCfK, Inc v NLRB, 914 F 2d 313 (1st 
Cur 1990), cert granted, — US , 111 
S CL 1305, 113 LEd.2d 240 (1991) 

The problem with the determinabon on 
appeal here is that virtually no considera-
bon was given to altemabve ways of com-
mumcatmg with the Oucago Ridge empkiy-
ees of Yellow Freight away from the job-
site Both the Election Officer and the 
Independent Administrator recognized m 
general terms the need to consider alterna
tive means of commumcabon, but specific 

alternatively ordered to be made available to 
Clement and McGinnis, but the issue of discnm-
inatory access was not otherwise pursued. 
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Jttenton wasiuxonledonlytoaK^ ue to be entitled to hmit access to its 
S ^ ^ * ^ ? ' ! ? ^ * ' ^ ^ ' * ^ ^ e r t y p n » u a n t t o t h 6 « n o ^ S ^ ? - ^ jobsita The district court affirmed on the « r mK«w* /mw •« ^ ^ T ^ 

deot AJmuMtator & ™w otthe.ppU* J j l us. t U2, 7e S O t T S l - i S S ^ i 
ble law, this is clearly inadequate, and we 
must therefore vacate and remand. 

In domg- 80, we note that the considera
tion of this issne on remand may take mto 
account aQ pertment matters, meladmg 
tone constramts fanposed by the impending 
election schedule anid coat factors. SeeNor 
tumal Mdrtttme Union, 867 F.2d at 774. 
We note also that home visits were con
sidered a plausible alternative m National 
Maritime Union because tiie muon orga
nizers were provided by the employer with 
the names and addresses of the employees 
whom the organizers sooght to appniach. 
See u l at 769 In sum, we do not seek to 
pose undue difficulties for the distinct court 

D 'Injunctive HelSf 
.YeOow Freifi^t asks .that we d o e a j b e ^ 

district court to permanently ogdn jim ^ 
Electum Officer and Admmistiatiur "Do t̂b ^ 
assert aathonty or jurisdiction over J^Jow ^ 
Freight under ookir of the [Consent,^ M 
ctee] or Election Rules, not to process 9 1 ^ ^ 
protest or grievance, agamst any «et,i>y ^ 
Yellow Freight, and not to seek to.require ^ 
Yellow Freight to respond to -jwaog' 
protest» grievance ansmg [therennde^" 
As is dmous from the f6regomg, we will 
not provide such rehef, smce-we deem Yd- ^ 
k>w Freight amenable to the anthorrty of 

n 4r 

uuuuc uuiicuiues lor uie oistnct court , , . . . . ^ ' ^ , 
and the court*ppomted officers m deahng distnct court and the courfrappomte^ 
practically and flexibly with the s.gmfi<ant officers,a. to ttedisputeen 
burden of overseeing the ongomg IBT elec
tion, but we cannot ratify decisions made m 
that effort^which do not comport with the 
requirements'of ^Ucable law 

We notei finally, that if Yellow Freight 
should on remand be validly compelled to 
provide access to its Chicago Ridge proper
ty m connection with the 1991 IBT election, 
such compeDed access would not inhibit 
Yellow Freight's continued entitlement to 
enforce its "no sobcitation" pobcy m the 
fotore, m the absence of judicial direction 
to the contrary Yellow Freight would not 
m such arcumstancea have voluntarily 
abandoned its pobcy or willmgly estab-
bshed any exception ta i t Cf NLRB v 
Southern Md. Hasp Ctr, 916 F.2d 982, 
937 (4th Cirl990) ("[c]Iaim8 of disparate 
enforcement mherently requure a findmg 
that the employer treated similar conduct 
differentljr") (emphasis added). Restau
rant Corp of Am. v IfLRB, 827 F 2d 799, 
807 (DCCirl987) (same), idL at 812 n. 3 
(Bork, J, dissenting in part and concurring 
m part) (same) Accordmgly, such a ruhng 
would estabhsh only that Yellow Freight 
may on occasion be required to provide 
access to its property m furtherance of the 
(Consent Decree, despite its "no sobcita
tion" poUcy Yellow Freight would contin 

. >,.r—~-
ant.to the AH ̂ jnta A4, and dp not c^und; 
er tiie uitfaonty o£the distsct court audits 
officers to deal with that dispute to )bi 
preempted )fy the NLRB Our mfang a 
limited to assuring that the correct legal 
standards are ^ipbed m the resohition.of 
this controversy , 

™. Conclusion 
The order of the distnct court is vacated, 

and the case is remanded for farther pro-
ceedmga not mconsistent with this opinion. 
Yellow Flight's" appbcation for mjimctive 
rehef IS demed. "Ihe parties shall bear 
theur own costs 

WINTER, Cffcuit Judge, dissentmg- ~ 
I respectfully dissent ^ 
I do not agree (Q that the Consent De

cree between the IBT and the govermnat 
purpcHts to vest jurisdiction m the courtr 
^ipomted Admmistrator and reviewmg fed
eral courts to adjudicate unf au: labor prac
tice charges brought by two IBT members 
agamst an employer under the National 
Labor Relations Act ("NLRA"), (u) that, if 
the Decree so empowers the Administrator, 
it IS valid, or (ui) that the adjudication m 
question is authorized by the All Wnts Act 
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h regard to (i), the meanmg'of the 
jxt Decree, Article V m , Section 10(d), 
les that "No restnctions be placed 
candidates' or members' pre-exisdng 
1 to sohat, support, distribute leaflets 
•rature ' or engage m general activ-
m employer or luuon premises " Giv 
axs language its ordmary meanmg m 
resent context, there is no basis for 
ig that Yellow Freight violated its 
1 The wordŝ  "pre-existmg rights" 
no more than a reference to rights of 
s previously recognized by emjiloyera 
igh contract or past practice or de-
1 by enforcement orders of the Nation-
ibor Relations Board ("NLRB") This 
ng accords with the language used m 
k>nsent Decree and hmits the nghts of 
IS conferred by the Decree to nghts 
red by the IBT that the IBT may law-

'vxder upon IBT members' How-
der that readmg, Yellow ^ i g h t 

violate the Consent Decree Yellow 
ght's no-sohatation rule was m effiect 
Q the Consent Decree was signed, 
lent and McGmnis thus had no pre-
tmg nght of access to Yellow Freight's 
oises 

i 
n 

owever, with regard to (ri), my col-
-ues read the language differently, 
id upon the Admmistrator's mterpreta-
of the words "pre-existmg nghts" as 

udmg "all substantive nghts of umon 
nbers under estabhshed law " Un-
this readmg, the Decree purports to 

t jurisdiction m the Administrator to 
udicate nonemployees' dauns of access 
Yellow Freight's premises under the 
RA. 
»uttmg aside the All Wnts Act for the 
ment it is a mystery to me where IBT 
i the government found the authority to 
power the Administrator to adjudicate 
fair labor practice charges mvolvmg non-

-< to the Decree. This issue is not 
/ addressed m my colleagues' opm 

I do not mean to suggest thai a bright hne 
Icfines the 'pre-exisung nghts* incorporated by 
he Consent Decree Indeed I can imagine a 
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ion In fact Congress has designated ex
clusive proceduiea for the a4judication of 
un&ir labor practice cbums-̂  I know of no 
theory under ^ c h the IBT and tiie 
government had the power, essenballj leg
islative m nature, 'to 'override Congress's 
exphcit direction that Clement and McGm
nis file then- unfair labor practice charges 
with the NLRB " '" -

^o t surprisingly, I also do not agree that 
die IBT and the government iiad the power 
to erase'Yellow Freight's nght to htigate 
the unfair labor practK» charges before the 
NLRB ^ Nor do I agree that allowmg: the 
IBT and the government to accomphsh this 
legislative act was not a denial of due 
process to Yellow Freight Yellow FVefght 
did have hearmgs on the unfair labor prac
tice charges "beforê lhe Administrator and 
the ' ^ tnc t court however, Yellow 
Freight was not accorded due p^oc^ when 
the Consent Decree depnved it of the nght 
to ktigate unfaur labor practice chargea be-
fore,^e NLRB rather than before the 'Ad
mmistrator. Yellow Freight had neither 
notice nor a.heanng in the RICO proceed^ 
mg as to the potential loss of its nghts 
under federal law If the IBT and the 
government had the power to oasie Yellow 
Freight's nghts, then ,Yellow Freight 
should have been made a party defendant 
m the RICO action and allowed to htigate 
to final judgment the issue of whether the 
loss of such, rights could be granted as, 
rebeL > , , , -

n i 
This bnngs me to (ui), namely, the All 

Wnts Act issue. I agree with my col
leagues that m contrast to the Consent 
Decree, the AD Wnts Act may confer juris
diction over aurd parties where necessary 
to implement otherwise vahd provisions of 
the Decree My colleagues reason that the 
proceedmgs against Yellow Freight are 
necessary to avoid mconsistent mterpreta-
tions of that Decree If the Consent De
cree merely mcorporates pertment provi
sions of the NLRA, however, then the only 

host of defmitional problems arising from the 
provision Such problems however are not a 
reason to give the Decree an expansive reading 
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5to<M A ZZn; 907 F.2d 277 (2d Cir J 
hekl that k>ed unions, who were not pa 
to' tiie Consent Decree but are oonstit 

eonoenung the m^wTug jjf that Gn 
Decree In tiie 'Soo^beni Datnrt*^^ 
York.' This esseotiaDy honseket̂ inig 
s i r a ^ i aoiSy with moonssteMin 
eendng tlie*̂  meanmg of t^'GonctEn 
cree,. noft &apeanents over tfae'mea 
o{ a fedoral Btatote, such as dbe NIJLA 
Yomkers Saeutg Corp. n. City ofYonu 
868 F.?d 856 (2d Cir 1988). eeVl lienuS 
UA 1077, 109 S-CL, 1527, 103 L¥<L2d 
. . . ^ . A „ . i - ' "~ it 

inconsistencies that mi^ t arise would be 
between the Administrator's mterpreta-
bons of the NLRA. and the NLRB's mter̂  
pretations of the same statute. The appre- bodies of the IBT, had to fabgate^^g 
hensum that the Admmistrator may dia- ' ' 
agree with the NLRB as to the meanmg of 
the NLRA,̂  and the taot but yet mexorabk 
assumption that the Admmistrator's view 
should prevail, merely higfahgfat the OkgHi-
macy of viewmg the Consent Decree as 
vesting the Admmistrator with jurisdiction 
over unfair labor practices. I t goes with
out saymg that the M Wnts Act does not 
authorize the displacement of Congress'K ^ 
legislative scheme for the adjudication of 0989), the Gty of Yonkers, pursuant 
unfair labor practices ' * - ^ .̂̂ ^ t , ' 

.However, my ooDeagu '̂ discussion of 
the preemption issue unpbes that the (Ton-
sent Decree created mdependent n^ts of 
access, LCL, not based on the NLRA, by 
IBT candidates to employers' property 
Tlienr discussion of the preemption issue 
rebes exclusively oa cases m which claims 
based on other bodies of law. e.g^ oommon 
law trespass claims or "vrhere federal laws 
and pohaes other than the NLRA are nnpfa-
cated," overlap unfair labor practice danna 
and are vahdly adjudicated by tribunak 
other than the NLRB Hose cases are 
neither analogous nor relevant to the m-
stant matter unless the Consent Decree is 
viewed as creating a new body of law to be 
enforced by third parties- agamst other 
thud parties fbr purposes of the IBT elec
tion, another legislative act the IBT and the 
government had no power to accompbsh. 
Moreover, m their discussion of the All 
Wnts Act, they emphasize the "public m-
terest" m democratizmg the IBT and purg-
mg it of organized crime mfluence. Agam, 
this unpbes that the Decree embodies legal 
commands beyond those found m present 
labor law Whatever the unphcations of 
the opmion, however, the content of these 
new legal conunands is not spelled out 
Indeed, the Admnustirator's view of his 
powers was hmited to enforcmg "substan
tive nghts under established law," (em
phasis added), and my colleagues purport 
to apply only standards derived from the 
NLRA. 

I know of no precedent for this expan
sive use of the All Wnts Act United 

oonsent decree entexed m the Soulbeni 
tnct, mrtiated oondemnation proeee^^ 
state coui^ Subsequently, W pnn 
ownorn brought actions m state ooun 
mvalidate the proposed eondemu^ 
We affirmed an order dvedmgtiKi'cf 
remove the state court actions. Ourp 
pal eoneen was agam the ette^of B 
sistent judgments ~with reapee^'^ 
meanmg of a consent decree, ^̂ 'seoon 
ooncem was the fear that the Ckts cTl 
era would not vigorously defend tl» n 
datum prooee£ngB. FiuiIIy, m 7n tv 2 
vnn-United Corporation, 770 F.2dlB 
Chr 1986), we upheld an mjundion piol 
mg stotes from filmg cnril actions ag 
parties who were defendants m a n 
distnct securities btigation. ^e'(fid^j 
order to effectuate a settlement ii^pte 
m which the plamtiffs had waived' 
state law claims and to ensure ^&t 8 
could not disnqit the sgreerseQt byjv 
mg claims derivative of the settled cl 
See i d at 836-37 ^ '̂'̂  

By contrast, the proceedmg against 
tew Freight has nothmg to do^withj 
the nsk of mconsistent decisions co| 
mg the meanmg of the Consent D( 
collusive actions by a party to tfael)^ 
or a need to avoid derivative. 
Actions that would unravel a . 
settiement ' ' f . 

I bebeve that Clement and Mc( 
should have been requved to file ^ 
labor practice charges with the 

IV 
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1 the sapport of the Administrator, 
r then coald have speaficaDy requested 
General Counsel to seek prelmunary 

it under. Section 10(j). 29 U.S.C 
60(j). , - I , . . V _ , ^.^oif ^ ' -
t may be that my coDeagaes are infln-
ed b^ the fact that^oor coutjrecords 
ate wha^m^t^ehaniably lie called a 
isonable douBt as to the capaaty ot the 
JIB to act with anything bnt,,agam 
salm^j^antably, glaoal ŝ eed m ^|udh 
ang xa^aa labor practices"^ SM^ e.g, 
'JIB V 'Oaktilltachtne Corp! 897 'F.2d 
(2d Cir 1990), "Naitonai Maritime Un-

n of America,'AFL-CIO vT^fLRB, 867 
2d 767 (2d Cir 1989) Nevertheless, there 
bbgabon pendmg'm our cburt udicatmg 

lat Secbon 10(i) actions for uquncbons are 
at unknown. NLRB v Domsey Trading 
•orp, appeal docketed. No 91::€203 (2d 
3r Aug 23, 1991) In any event, the 

performance of the NLRB is not for 
correct by interpretation of consent 

êes between onions and the govem-
uent - ' • 

I thus regard my ooDeagnes' decision as 
a profoundly troubbng precedent The 
reach of the decision is long but the theo-
nes on which it is based seem iO-defined 

. _ i'>-»'̂  ij <-i -n ' t TfVJ-i 
CARIBBEAN TRADING AND 

J^fTDELTIT OORPq«ATipN. 

NIGERIAN NATIONAL PETROLEUM 
,H CORPORATION^ Beapondent̂  .r 

a f j L t nwi Appellant. sjiCw -̂*"}-,!)-
"̂ '̂ •̂  No '1924, Dock« il-7446. ' 

Umted States Court of Appeals, 
Second (Srcnit , . 

u Argued July 28, 1991 ^. 
Deaded Oct 30, 1991 

o •< * _»i)n' ['< ^ ' " 

1 Corporabon brought petitxin to oon-
firnr and enforce arbitrabon-̂  proceeding 
pursuant to Convenbon on Recognibon and 
Enforcement of Foreign Arbitral Awards. 
The Umted States Distnct C^urt for the 
Southern Disbnct of New York, John F 
Keenan, J,'demed mobon for reconsidera-
txm of order requmng'Nigenan corpora
tion to post secunt̂  pending outcome of 
related libgat£on m Nigeria. , Appeal was 
taken The Coxai of ARieals,' T̂Trnter, Cir
cuit Judge, held that (1) onier requmng 

nes on which it is based seem ui-aeimw of secunty was not subject to ap-
»nd open-ended. It offers no bmito to the ^^^^ (2) distnct court could 
power of parties to consent decrees to alter foreign state to mvoke provision of 
radically the substanbve legal nghts of 
Don-partiea by mvokmg the "public mter
est" and the All Wnts Act The best that 
can be said is that theur opmion does so m 
the congenial factual settmg of a corrupt 
and undemocratic union. I hope that all 
further references to this decision will be 
accompanied-by the words, "That case is 
easfly distinguishable, it mvolved the 
Teamsters " 

requu% foreign state to mvoke provision of 
Foreign Sovereign Immunity Act rendering 
foreign state's property unmnne from at
tachment m initial response to opposmg 
party's request for order of attachment 

Petition demed. 
Mahoney, Curcuit Judge, filed opmion 

concumng m the judgment 

1-t ^ , 
L Federal Courts «=»574̂  -

Orders denymg oi-requmng secunty 
are mterlocutory and questions regardmg 
theur appealabflity turn o& appbcabihty of 
collateral order doctnne 

2. Federal Courts «=>572 
"Collateral order doctrme" allowmg 

appeal apphes if order conclusively deter-
nunes disputed question, resolves impoî  
tant issue completely separate from merits 
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A patition for rahaaring containing a suggaation that tha action ba rahaard i n bane having baan f i l a d haraia by APPELLANT YELLOW FREIGHT 

SYSTEMS INC. 

tTpon eottflidaratioii by tha pinal that haard tha appaal« i t ia 
ordarad that aaid patition for rahaaring i a 
Zt ia furthar notad that tha ouggaatioa for rahaaring i n bano has baaa transaittad to tha judgaa of tha court i n ragular aetiva sarvica and t o any othar judga that haard tha appaal and that no such judga has raguastad that a vota ba takan tharaoa* 
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UNITED STATES OF AMERICA, 
P l a i n t i f f - A D P e l l C>P , 

- V 

INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN AND 
HELPERS OF AMERICA, AFL-CIO; THE COMMISSION OF LA COSA NOSTRA, 
ANTHONY SALERNO, also known as Fat Tony; MATTHEW lANNIELLO, also 
known as Matty the Horse; NUNZIO PROVENZANO, also Known as Nunzi 
Pro; ANTHONY CORALLO, also known as Tony Ducks; SALVATORE SANTORO, 
also known as Tom Mix; CHRISTOPHER FURNARI, SR., also known as 
Christie Tick, FRANK MANZO; CARMINE PERSICO, also known as Junior, 
also known as The Snake; GENNARO LANGELLA, also known as Gerry Lang, 
PHILIP RASTELLI, also known as Rusty; NICHOLAS MARANGELLO, also 
known as Nicky Glasses; JOSEPH MASSING, also known as Joey Messina, 
ANTHONY FICAROTTA, also known as Figgy; EUGENE BOFFA, SR.,; FRANCIS 
SHEERAN, MILTON ROCKMAN, also known as Maishe; JOHN TRONOLONE, also 
known as Peanuts; JOSEPH JOHN AIUPPA, also known as Joey O'Brien, 
also known as Joe Doves, also known as Joey Aiuppa; JOHN PHILLIP 
CERONE, also known as Jackie the Lackie, also known as Jackie 
Cerone; JOSEPH LOMBARDO, ALSO KNOWN AS Joey the Clown; ANGELO 
LAPIETRA, also known as The Nutcracker; FRANK BALISTRIERI, also 
known as Mr. B; CARL ANGELO DELUNA, also known as Toughy; CARL 
CIVELLA, also known as Corky; ANTHONY THOMAS CIVELLA, also known as 
Tony Ripe; GENERAL EXECUTIVE BOARD, INTERNATIONAL BROTHERHOOD OF 

AO 72A 
(Rev 8/82) 



1 PRESSER, General President; WELDON MATHIS, General Secretary-
2 Treasurer; JOSEPH TREROTOLA, also known as Joe T, F i r s t Vice 
3 President; ROBERT HOLMES, SR., Second Vice President; WILLIAM J. 
4 MCCARTHY, Third Vice President; JOSEPH W. MORGAN, Fourth Vice 
5 President; EDWARD M. LAWSON, F i f t h Vice President; ARNOLD 
6 WEINMEISTER, Sixth Vice President; JOHN H. CLEVELAND, Seventh Vice 
7 President; MAURICE R. SCHURR, Eight Vice President; DONALD PETERS, 
8 Ninth Vice President; WALTER J. SHEA, Tenth Vice President; HAROLD 
9 FRIEDMAN, Eleventh Vice President; JACK D. COX, Twelfth Vice 

10 President; DON L. WEST, Thirteenth Vice President; MICHAEL J. RILEY, 
11 Fourteenth Vice President, THEODORE COZZA, Fifteenth Vice President, 
12 DANIEL LIGUROTIS, Sixteenth Vice President; and SALVATORE 
13 PROVENZANO, also known as Sammy Pro, Former Vice President, 
14 II Defendants. 

15 
16 

YELLOW FREIGHT SYSTEMS, INC. 
Appellant. 

17 

18 B e f o r e : 
19 WINTER, ALTIMARI, and MAHONEY, 
20 II C i r c u i t Judges. 

21 

22 II Appeal from an order of the United States D i s t r i c t Court for 
23 II the Southern D i s t r i c t of New York, David N. Edelstem, Judge. 
24 II entered A p r i l 3, 1991 t h a t affirmed a determination of the 
2 5 II Independent Administrator under a certain consent decree r e l a t i n g 
2 6 II to the International Brotherhood of Teamsters, Chauffeurs, 
2 7 II Warehousemen and Helpers of America, AFL-CIO, granting non-employee 
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union members access to premises of Yellow Freight Systems, Inc. to 
campaign for union o f f i c e , and denied the application of Yellow 
Freight Systems, Inc. f o r declaratory and inj u n c t i v e r e l i e f from 
tha t determination. 

Vacated and remanded. Judge Winter dissents i n a separate 
opinion. 

* 

JAY G. SWARDENSKI, Chicago, I l l i n o i s 
(Larry G. Hal l , Kirk D. Messmer, 
Patrick W. Kocian, Matkov, 
Salzman, Madoff & Gunn, Chicago, 
I l l i n o i s , of counsel), for 
Appellant. 

JAMES L. COTT, Assistant United 
States Attorney for the Southern 
D i s t r i c t of New York, New York, 
New York (Otto G. Obermaier, 
United States Attorney for the 
Southern D i s t r i c t of New York, 
Edward T. Ferguson, I I I , 
Assistant United States Attorney 
for the Southern D i s t r i c t of New 
York, New York, New York, of 
counsel), f o r P l a i n t i f f -
Appellee. 
Paul Alan Levy, Alan B. 
Morrison, Public Citizen 
L i t i g a t i o n Group, Washington, 
D.C., f o r Protestors Patrick N. 
Clement and Robert McGinnis. 
Barbara J. Hillman, Gilbert A. 
Cornfield, Cornfield and 
Feldraan, Chicago, I l l i n o i s , for 
Election Off i c e r Michael H 
Holland. 
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MAHONEY, Ci r c u i t Judge: 
Appellant Yellow Freight Systems, Inc. ("Yellow Freight") 

appeals from an order of the United States D i s t r i c t Court f o r the 
Southern D i s t r i c t of New York, David N. Edelstein, Judge. entered 
A p r i l 3, 1991. That order affirmed a determination of o f f i c e r s 
appointed pursuant t o a c e r t a i n consent decree (the "Consent 
Decree") r e l a t i n g t o the a f f a i r s of defendant International 
Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, AFL-CIO (the "IBT") t h a t granted nonemployee members of the 
IBT access t o premises of Yellow Freight to campaign for union 
o f f i c e , and denied Yellow Freight's application for declaratory and 
injunctive r e l i e f from th a t determination. Yellow Freight seeks to 
enforce a "no s o l i c i t a t i o n " r u l e by barring nonemployee union 
members from campaigning for union o f f i c e on i t s property. The 
d i s t r i c t court upheld the appointed o f f i c e r s ' determination denying 
effect to Yellow Freight's r u l e . 

We conclude that the d i s t r i c t court was e n t i t l e d to exercise 
j u r i s d i c t i o n over Yellow Freight pursuant to the A l l Writs Act, 28 
U S.C § 1651 (1988), and was not preempted from that j u r i s d i c t i o n 
by the authority of the National Labor Relations Board (the "NLRB") 
to determine issues concerning u n f a i r labor practices under the 
National Labor Relations Act (the "NLRA") , 29 U.S C. §§ 151-169 
(1988). We also conclude, however, t h a t the d i s t r i c t court and i t s 
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appointed o f f i c e r s did not adequately consider the a v a i l a b i l i t y of 
alternate means by which the barred IBT campaigners might 
communicate with employees of Yellow Freight who are members of the 
IBT. 

We accordingly vacate and remand. 
Background 

This appeal arises from an ongoing e f f o r t of the United States 
government to r i d the IBT of organized crime influence. To that 
end, the United States commenced t h i s l i t i g a t i o n i n the United 
States D i s t r i c t Court for the Southern D i s t r i c t of New York on June 
28, 1988 pursuant to the Racketeer Influenced and Corrupt 
Organizations Act of 1970 ("RICO"), 18 U.S C.A. §§ 1961-1968 (1984 
& Supp. 1991), and the Consent Decree was entered on March 14, 1989. 

The Consent Decree has generated considerable l i t i g a t i o n m 
the Southern D i s t r i c t and m t h i s court. As we summarized i t s 
provisions i n one of those p r i o r cases: 

Under the Consent Decree, three court o f f i c e r s 
are appointed t o oversee certain aspects of 
the a f f a i r s of the IBT: an Election Officer, 
an Investigations O f f i c e r and an [Independent] 
Administrator. The Election Officer i s to 
supervise the 1991 e l e c t i o n of IBT o f f i c e r s . 
The Investigations O f f i c e r i s granted 
authority to investigate corruption and 
prosecute d i s c i p l i n a r y charges against any 
o f f i c e r , member or employee of the IBT or any 
of I t s a f f i l i a t e s . The [Independent] 
Administrator oversees the implementation of 
the remedial provisions of the Consent Decree. 
For example, the [Independent] Administrator 
s i t s as an im p a r t i a l decisionmaker i n 
di s c i p l i n a r y cases brought by the 
Investigations O f f i c e r , conducts the 

5 O 704 



1 d i s c i p l i n a r y hearings and decides them. The 
2 [Independent] Administrator may also apply t o 
3 the d i s t r i c t court t o f a c i l i t a t e 
4 implementation of the Consent Decree, and the 
5 other parties t o the Decree may make such 
6 applications as w e l l . Furthermore, the 
7 d i s t r i c t court i s vested with "exclusive 
8 j u r i s d i c t i o n " t o decide any issues r e l a t i n g 
9 to the actions or authority of the 
10 [Independent] Administrator. And the IBT 
11 Constitution i s amended t o incorporate and 
12 conform with a l l of the terms of the Consent 
13 Decree. 
14 United States v. IBT. 905 F.2d 610, 613 (2d Cir. 1990). 
15 The f a i r and open conduct of the 1991 IBT election i s a 
16 central purpose of the Consent Decree. The election encompasses 
17 three phases: (1) the rank-and-file secret b a l l o t election of 
18 delegates to the 1991 IBT convention; (2) the election of trustees 
19 and nomination of national and regional o f f i c e r s at that convention, 
2 0 and (3) the subsequent rank-and-file secret b a l l o t election of 
21 national and regional o f f i c e r s . The dispute at issue m t h i s case 
22 arises from campaign a c t i v i t i e s occurring i n the i n i t i a l (delegate 
23 selection) phase of the 1991 ele c t i o n , but has s i g n i f i c a n t 
24 implications f o r the t h i r d ( e l e c t i o n of national and regional 

25 o f f i c e r s ) phase which i s now i n process. 
26 Yellow Freight, many of whose employees are IBT members, has 
27 the following company policy: 
28 There shall be no d i s t r i b u t i o n of l i t e r a t u r e 
29 or s o l i c i t a t i o n by non-employees i n working 
3 0 or non-workmg areas during working or non-
31 working times. In other words, non-employees 
3 2 are not allowed on company property f o r the 
3 3 purpose of d i s t r i b u t i n g l i t e r a t u r e or 

.n 7?i 



1 s o l i c i t i n g . 
2 This appeal involves two incidents at Yellow Freight 
3 f a c i l i t i e s challenging th a t policy. The f i r s t occurred i n Chicago 
4 Ridge, I l l i n o i s . The second occurred m De t r o i t , Michigan. In 
5 October 1990, two IBT members who are not Yellow Freight employees, 
6 Patrick N. Clement and Robert McGinnis, entered an unfenced parking 
7 l o t at the Chicago Ridge f a c i l i t y . They were candidates for 
8 delegate from IBT Local 710 to the 1991 IBT convention. Yellow 
9 Freight o f f i c i a l s asked them to leave and summoned the police, who 

10 also asked the men to leave, which they eventually did. They moved 
11 to a public sidewalk nearby and continued campaigning. In December 
12 1990, two IBT members who also are not Yellow Freight employees, 
13 Michael Hewer and James McTaggart, campaigned f o r union o f f i c e at 
14 the employee walk-through gate at the Detroit f a c i l i t y . They were 
15 required to leave Yellow Freight's premises by Yellow Freight 
16 security personnel. 
17 McGinnis, Clement, and Hewer f i l e d protests with the Election 
18 Officer, alleging that t h e i r exclusion by Yellow Freight violated 
19 IBT election rules promulgated pursuant t o the Consent Decree (the 
20 "Election Rules"). See United States v. IBT. 931 F.2d 177, 184-90 
21 (2d Cir. 1991)(approving Election Rules with modification) 
22 Following separate investigations i n Chicago Ridge and Detroit, the 
23 Election Officer issued two opinions. The f i r s t , dealing with tne 
2 4 Clement/McGinnis protest, determined that Yellow Freight's policy 
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1 violated the Election Rules by completely barring Clement and 
2 McGmnis from the Chicago Ridge f a c i l i t y , because campaigning on the 
3 nearest public sidewalk would provide no meaningful access t o the 
4 IBT drivers employed by Yellow Freight. The Election Officer 
5 therefore required l i m i t e d access f o r Clement and McGinnis t o Yellow 
6 Freight's property either at a parking l o t across the street from 
7 Yellow Freight's terminal f a c i l i t i e s or at an open area outside the 
8 terminal building, at Yellow Freight's option. The Election Officer 
9 upheld Yellow Freight's exclusion of Hewer from the Detroit 

10 f a c i l i t y , however, finding that Hewer could campaign e f f e c t i v e l y 
11 from a public sidewalk and grassy area adjacent to that f a c i l i t y . 
12 In making both determinations, the Election Officer r e s t r i c t e d his 
13 consideration of the a v a i l a b i l i t y of alternative means of 
14 communication with employees of Yellow Freight to those available 
15 at the Chicago Ridge and Detroit terminals. 
16 Yellow Freight appealed the determination regarding Clement 
17 and McGinnis t o the Independent Administrator, and Hewer appealed 
18 the determination adverse t o him. The Administrator affirmed both 
19 rulings.* I n doing so, he invoked A r t i c l e V I I I , section 10(d) of 
2 0 the Election Rules, which provides t h a t "no r e s t r i c t i o n s s h a l l be 
21 placed upon candidates' or members' pre-existing r i g h t s to s o l i c i t 
22 support, d i s t r i b u t e l e a f l e t s or l i t e r a t u r e , . . . or engage m 
23 similar a c t i v i t i e s on employer or Union premises," as well as 
24 A r t i c l e XI, section 2, which includes among the remedies available 



1 to the Election O f f i c e r m resolving a protest: "requiring or 
2 l i m i t i n g access." The Administrator reasoned: "In general, the 
3 'pre-existing r i g h t s ' t o engage i n campaign a c t i v i t y include any 
4 past practice or agreement among employers and the IBT, or i t s 
5 members, which allows f o r such campaign a c t i v i t y , and any 
6 substantive rights of union members to engage m such conduct as 
7 established by applicable law." 
8 The Administrator found such a r i g h t of access for union 
9 campaign a c t i v i t y under applicable federal labor law. He further 

10 affirmed the rulings of the Election Officer that adequate 
11 alter n a t i v e means of communication were available to Hewer at the 
12 Detroit f a c i l i t y , but not to Clement and McGinnis at the Chicago 
13 terminal. In aff i r m i n g the l a t t e r r u l i n g , the Administrator 
14 considered almost exclusively a l t e r n a t i v e campaigning f e a s i b i l i t i e s 
15 at the Chicago Ridge terminal, except for the following conclusory 
16 statement: "the complainants did not have a reasonable alternative 
17 means of communication o f f company property with IBT members at t h i s 
18 f a c i l i t y . " 
19 Yellow Freight made additional arguments t o the Independent 
2 0 Administrator, and i n a subsequent appeal t o the d i s t r i c t court, 
21 which p a r a l l e l those pressed on t h i s appeal. The d i s t r i c t court 
22 affirmed the determination of the Administrator, and accordingly 
2 3 denied Yellow Freight's application for declaratory and injunctive 
24 r e l i e f directed against that determination. 
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This appeal followed. 
Discussion 

Yellow Freight tenders four arguments on appeal: 
(1) the Consent Decree cannot v a l i d l y be 

applied or enforced against Yellow 
Freight pursuant t o e i t h e r the A l l Writs 
Act or any other asserted authority, 
because Yellow Freight i s not a party to 
the Consent Decree; 

(2) the Independent Administrator, the 
Election Officer, and the d i s t r i c t court 
are denied j u r i s d i c t i o n over Yellow 
Freight by the NLRA, which vests 
exclusive j u r i s d i c t i o n over the conduct 
at issue i n the NLRB; 

(3) even assuming j u r i s d i c t i o n , the 
determination herein i s not m accordance 
with law; and 

(4) Yellow Freight should be awarded 
injun c t i v e r e l i e f against any further 
exercise of authority over i t by the 
Independent Administrator or Election 
Officer. 

We address each m tur n . 
A. The Enforcement of the Consent Decree aoamst Yellow Freight 

The d i s t r i c t court premised i t s assertion of authority over 
Yellow Freight upon the A l l Writs Act, which provides i n pertinent 
part 

The Supreme Court and a l l courts 
established by Act of Congress may issue a l l 
w r i t s necessary or appropriate i n aid of t h e i r 
respective j u r i s d i c t i o n s and agreeable to the 
usages and principles of law. 

28 U S.C. § 1651(a)(1988). 

10 
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As the Supreme Court has stated: 
The power conferred by the Act extends, 

under appropriate circumstances, to persons 
who, though not parties t o the o r i g i n a l action 
or engaged i n wrongdoing, are i n a p o s i t i o n 
t o f r u s t r a t e the implementation of a court 
order or the proper administration of j u s t i c e , 
and encompasses even those who have not taken 
any affirmative action t o hinder j u s t i c e . 

United States v. New York Tel. Co.. 434 U.S. 159, 174 (1977) 
( c i t a t i o n s omitted); see also Yonkers Racing Corp. v. Citv of 
Yonkers, 858 F.2d 855, 863 (2d Cir. 1988), cert, denied. 489 U.S. 
1077 (1989); Bemamin v Malcolm. 803 F.2d 46, 53 {2d Cir. 1986), 
cert denied. 480 U.S. 910, (1987); In re Baldwin-United Corp.. 770 
F.2d 328, 338 (2d Cir. 1985). 

Despite t h i s authority. Yellow Freight contends that the 
Consent Decree cannot be enforced against i t because Yellow Freight 
IS not a party t o the Consent Decree. Yellow Freight c i t e s , m 
support of t h i s view, our recent statement that: 

I t I S true t h a t , f o r purposes of i n t e r 
pretation, a consent decree i s treated as a 
contract among the s e t t l i n g p a r t i e s , 
F i r e f i g h t e r s v C i t y of Cleveland. 478 U.S. 
501, 106 S. Ct. 3063, 92 L.Ed.2d 405 (1986), 
and that the terms of a consent decree cannot 
be enforced against those who are not p a r t i e s 
to the settlement. Martin v. Wilks. 490 U.S. 
755, 109 S. Ct. 2180, 104 L.Ed.2d 835 (1989). 

IBT. 931 F.2d at 185. 
We proceeded immediately to acknowledge, however, that "there 

are several exceptions to t h i s general r u l e , " i d . , and invoked one 
of those exceptions t o impose upon IBT a f f i l i a t e s , not parties to 

11 
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the Consent Decree, the election rules promulgated pursuant to the 
Consent Decree. See i d . at 187. We have previously subjected other 
nonparties t o the Consent Decree, see United States v. IBT. 907 F.2d 
277, 279-80 (2d Cir. 1990); JBI, 905 F.2d at 613 (2d Cir. 1990), in 
the former case invoking the A l l Writs Act t o a f f i r m an order 
r e s t r a i n i n g a l l members and a f f i l i a t e s of the IBT from " f i l i n g or 
taking any legal action that challenges, impedes, seeks review of 
or r e l i e f from, or seeks to prevent or delay any act of [the court-
appointed o f f i c e r s ] m any court or forum m any j u r i s d i c t i o n except 
[the Southern D i s t r i c t of New York]." 907 F.2d at 279. This case, 
m any event, does not require us t o determine whether the Consent 
Decree, of i t s own force, applies to Yellow Freight. Rather, the 
issue here i s whether the A l l Writs Act authorized the d i s t r i c t 
court and the o f f i c i a l s acting pursuant to i t s authority to issue 
the order requiring Yellow Freight to permit campaigning on i t s 
property. 

Nor I S I t the case that Martin v. Wilks. 490 U.S. 755 (1989), 
upon which Yellow Freight heavily r e l i e s , precludes the use of the 
A l l Writs Act against Yellow Freight. In Martin,, white firemen sued 
the City of Birmingham, Alabama, alleging t h a t they were being 
denied promotions i n favor of less q u a l i f i e d black firemen m 
v i o l a t i o n of applicable federal law. 490 U S. at 758 The 
promotions of the black firemen occurred m implementation of two 
previously entered consent decrees. I d . at 758-60. The Supreme 
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Court ruled t h a t , although the white firemen had not attempted to 
intervene i n the l i t i g a t i o n that led t o the consent decrees, they 
were e n t i t l e d t o pursue t h e i r claims i n the subsequent l i t i g a t i o n . 
I d . at 761. 

In other words, as we have stated, Martin "held that a f a i l u r e 
to intervene does not bar a subsequent attempt to challenge actions 
taken pursuant to a consent decree." IBT. 931 F.2d at 184 n.2; see 
also Independent Fed'n of F l i g h t Attendants v. 7ipes. 109 S. Ct. 
2732, 2736-37 (1989)(similarly construing Martin). Accordingly, 
Martin does not purport to bar any impact of a consent decree upon 
a nonparty t o the decree. Rather, i t i s addressed to the issue 
whether such a nonparty i s e n t i t l e d t o i t s own "day i n court" to 
challenge any such impact. See Martin, 490 U.S. at 762. 

Yellow Freight also argues that a consent decree, as 
distinguished from a judgment r e s u l t i n g from l i t i g a t i o n pursued to 
completion, cannot be enforced against a nonparty. Whatever the 
force of t h i s argument, i t i s unavailing m t h i s case because the 
d i s t r i c t court has not purported to deem Yellow Freight bound by the 
Consent Decree. Instead, i t has ruled that an order may issue under 
the A l l Writs Act to effectuate the Decree. 

Yellow Freight further contends that the A l l Writs Act may be 
invoked only i n certain categories of cases, and that t h i s 
l i t i g a t i o n f i t s none of those categories. We do not agree with 
Yellow Freight's characterization of t h i s body of law. In any 
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1 event. Yellow Freight concedes that "the A l l Writs Act allows 
2 substantive injunctions against technical non-parties . . . [ i n at 
3 least some cases] t o enforce a decree which adjudicates public 
4 r i g h t s . " We believe t h a t there i s a strong public i n t e r e s t i n the 
5 ongoing e f f o r t i n t h i s l i t i g a t i o n t o open the IBT t o democratic 
6 processes and purge the union of organized crime influence. 
7 Further, as a general rule: 
8 [ I ] f j u r i s d i c t i o n over the subject matter of 
9 and the parties to l i t i g a t i o n i s properly 

10 acquired, the A l l Writs Act authorizes a 
11 federal court to protect that j u r i s d i c t i o n 
12 even though nonparties may be subject t o the 
13 terms of the injunction. 
14 IBT, 907 F 2d at 281. 
15 The d i s t r i c t court has subject matter j u r i s d i c t i o n of the 
16 underlying controversy pursuant to RICO. Yellow Freight does not 
17 contest personal j u r i s d i c t i o n , and m any event, "the A l l Writs Act 
18 requires no more than t h a t the persons enjoined have the 'minimum 
19 contacts' that are c o n s t i t u t i o n a l l y required under due process." 
20 IBT. 907 F.2d at 281 (quoting International Shoe Co. v. Washington. 
21 326 U S 310, 316, 66 S. Ct. 154, 158 (1945)). 
22 Since the j u r i s d i c t i o n a l requirements are s a t i s f i e d , the 
2 3 remaining issues, i n the language of the A l l Writs Act, arc whether 
2 4 the d i s t r i c t court's order was "necessary or appropriate" to the 
2 5 implementation of the Consent Decree, and whether i t was imposed 
2 6 agreeably "to the usages and principles of law." 28 U.S.C. § 1651 
27 (1988). 
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The d i s t r i c t court articulated the need t o provide access to 
Yellow Freight's Chicago Ridge terminal m the following terms: 

tT]he crux of t h i s Consent Decree i s . . . 
free, open and f a i r secret b a l l o t elections. 
I n order for those elections t o be meaningful, 
the IBT rank and f i l e must be given a f a i r 
choice of candidates. But the r e a l i t y of such 
an election i s that incumbents may often hold 
d i s t i n c t advantages i n name recognition, and 
access to members of a l o c a l . Employers may 
have developed comfortable relationships with 
incumbent IBT o f f i c e r s , and may not be anxious 
f o r new, and perhaps more assertive union 
representatives. As a r e s u l t , j u r i s d i c t i o n 
over employers such as Yellow Freight may be 
necessary 'in aid of t h i s Court's 
3 u r i s d i c t i o n . " 

As an additional matter, . . . the 
Independent Administrator reasoned that 
employers such as Yellow Freight "have the 
power, i f not restrained, t o subvert the 
ele c t o r a l process ..." were they t o bar IBT 
members from exercising t h e i r r i g h t to 
campaign on employers' premises . . . . 
Second, the Independent Administrator found 
t h a t non-employee IBT members have a l i m i t e d 
"pre-existing r i g h t " of access to non-employer 
premises as guaranteed by the National Labor 
Relations Act, ("NLRA") 29 U.S.C. § 158(a)(1), 
and I t s subsequent inte r p r e t a t i o n s . 

United States v. IBT. No. 88 Civ. 4486 (ONE), s l i p op. at 6-7 
(S.D.N.Y. Apr. 3, 1991). 

We agree with t h i s assessment of the need f o r limi t e d access 
to employer premises where no feasible a l t e r n a t i v e f o r campaigning 
by candidates f o r union o f f i c e i s available. We therefore conclude 
that the order on appeal was "necessary or appropriate m aid of" 
the d i s t r i c t court's j u r i s d i c t i o n over the underlying l i t i g a t i o n in 
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which the Consent Decree was entered, and t u r n to t h e i s s u e whether 

I t was "agreeable t o the usages and p r i n c i p l e s of law." 

We f i r s t c o n s i d e r whether the procedure made availeOile to 

Yellow F r e i g h t t o c o n t e s t the a s s e r t e d a c c e s s was "agreeable to the 

usages and p r i n c i p l e s of law," bearing i n mind the mandate of Martin 

V Wilks t h a t Yellow F r e i g h t have i t s "day i n c o u r t " on the i s s u e . 

See 490 U.S. a t 762. Yellow F r e i g h t contends t h a t i t was denied 

"due p r o c e s s , " and thereby (a f o r t i o r i ) t r a d i t i o n a l l e g a l 

protections, because i t was subjected to a consent decree to which 

I t was not a p a r t y . But, as we have pointed out, the d i s t r i c t court 

did not r u l e t h a t the Consent Decree, of i t s own f o r c e , bound Yellow 

Freight. I t a c t e d pursuant to the A l l W r i t s Act, and we therefore 

turn our a t t e n t i o n t o the p a r t i c u l a r procedures t h a t have been 

applied h e r e i n i n a d j u d i c a t i n g Yellow F r e i g h t ' s claimed entitlement 

to bar Clement and McGmnis from the Chicago Ridge t e r m i n a l . 

Yellow F r e i g h t ' s p o s i t i o n has been considered by both the 

E l e c t i o n O f f i c e r and the Independent Administrator, and reviewed, 

now, by two f e d e r a l c o u r t s . The E l e c t i o n o f f i c e r , a former general 

counsel of the United Mine Workers, i n s p e c t e d both s i t e s a t i s s u e , 

accepted submissions from the p a r t i e s , wrote l e t t e r opinions that 

addressed the f a c t u a l and l e g a l contentions of the p a r t i e s , and 

decided the c o n t r o v e r s y regarding the D e t r o i t terminal i n favor of 

Yellow F r e i g h t , although r u l i n g a g a i n s t Yellow F r e i g h t regarding the 

Chicago Ridge t e r m i n a l . The Independent Administrator, a former 
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1 f e d e r a l d i s t r i c t Dudge, held a hearing a t which testimony was 

2 presented, r e c e i v e d prehearing l e g a l submissions from t he p a r t i e s , 

3 and s o l i c i t e d posthearing submissions. He i s s u e d a d e t a i l e d 

4 d e c i s i o n t h a t c a r e f u l l y addressed the l e g a l c o n t e n t i o n s of the 

5 p a r t i e s , and made de novo f i n d i n g s of f a c t and c o n c l u s i o n s of law. 

6 Yellow F r e i g h t then a v a i l e d i t s e l f of i t s r i g h t t o appeal to 

7 the d i s t r i c t court.' The d i s t r i c t court h e l d a hearing, 

8 incorporated the record developed by the IBT t r u s t e e s a t Yellow 

9 F r e i g h t ' s request, and i s s u e d a memorandum and order t h a t again 

10 addressed the i s s u e s tendered by the p a r t i e s . Now, of course, 

11 Yellow F r e i g h t has taken t h i s appeal, m which the customary 

12 a p p e l l a t e procedures of f e d e r a l c i r c u i t courts have been applied 

13 A p p l i c a t i o n may be made, by c e r t i o r a r i , f or f u r t h e r review by the 

14 Supreme Court. 

15 I t I S d i f f i c u l t t o imagine a d d i t i o n a l or d i f f e r e n t procedures 

16 t h a t would accord Yellow F r e i g h t a s i g n i f i c a n t l y enhanced 

17 opportunity to present i t s p o s i t i o n concerning t h i s controversy. 
I 

18 C e r t a i n l y , furthermore, these procedures are a t l e a s t g e n e r a l l y 

19 comparable to those provided by the NLRA for r e s o l u t i o n by the NLRB 

20 and f e d e r a l courts of u n f a i r l a b o r p r a c t i c e c l a i m s . See g e n e r a l l y 

21 29 U S.C. § 160 (1988) We ac c o r d i n g l y conclude t h a t Yellow Fr e i g h t 

22 has been accorded adequate procedural p r o t e c t i o n s to s a t i s f y the A l l 

23 Writs Act. Cf. United S t a t e s v IBT. No. 91-6052, s l i p op. 6769, 

24 6779-81 (2d C i r Aug. 6, 1991)(procedures u t i l i z e d m d i s c i p l i n a r y 
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a c t i o n s pursuant to Consent Decree s a t i s f y due p r o c e s s ) . 

Further, the p r o v i s i o n of access to the Chicago Ridge terminal 

I S c e r t a i n l y , as a s u b s t a n t i v e matter, "agreeable t o the usages and 

p r i n c i p l e s of law" w i t h i n the meaning of the A l l W r i t s Act. There 

I S a thoroughly developed body of f e d e r a l IsQsor law regarding t h i s 

i s s u e . Indeed, Yellow F r e i g h t contends t h a t the m e r i t s of the iss u e 

a r e d e f i n i t i v e l y addressed by the NLRA and consigned thereby to the 

e x c l u s i v e 3 u r i s d i c t i o n of the NLRB. We t u r n to t h a t contention. 

B. NLRB Preemption. 

Yellow F r e i g h t contends t h a t the conduct a t i s s u e i n t h i s case 

I S d i r e c t l y regulated by s e c t i o n s 7 and 8 ( a ) ( 1 ) of the NLRA, 29 

U.S.C. §§ 157 and 158(a)(1) (1988), and ac c o r d i n g l y t h a t the NLRB 

has e x c l u s i v e j u r i s d i c t i o n w i t h respect to i t . I n t h i s connection, 

San Diego B u i l d i n g Trades C o u n c i l v Garmon. 359 U.S. 236 (1959), 

a case i n v o l v i n g attempted s t a t e r e g u l a t i o n of conduct c o n s t i t u t i n g 

an NLRA u n f a i r labor p r a c t i c e , s t a t e d t h a t "[w]hen an a c t i v i t y i s 

arguably s u b j e c t to § 7 or § 8 of the [NLRA], the S t a t e s as w e l l as 

the f e d e r a l c o u r t s must d e f e r to the e x c l u s i v e competence of the 

[NLRB] i f the danger of s t a t e i n t e r f e r e n c e with n a t i o n a l p o l i c y i s 

to be averted " I d a t 24 5. 

Thi s r u l e , however, i s not uniformly a p p l i e d even as to s t a t e 

r e g u l a t i o n . See. e g . S e a r s Roebuck & Co. v San Diego County 

Council of Carpenters. 436 U S. 180, 182 & 207-08 (1978) 

(enforcement of s t a t e t r e s p a s s laws by s t a t e court allowed as to 
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" p i c k e t i n g which i s arguably - but not d e f i n i t e l y - p r o h i b i t e d or 

protected by f e d e r a l l a w " ) . Furthermore, where f e d e r a l laws and 

p o l i c i e s other than the NLRA are implicat e d , the Garmon r u l e i s 

frequently c o n s i d e r e d i n a p p l i c a b l e . ££e, e.g.. B r e i n i n o e r v. Sheet 

Metal Workers I n t ' l Ass'n L o c a l Union Wo. 6. 110 S. Ct. 424, 429-35 

( 1 9 8 9 ) ( d i s t r i c t c o u r t had j u r i s d i c t i o n to hear f a i r r e p r e s e n t a t i o n 

claim although union's breach of duty of f a i r r e p r e s e n t a t i o n might 

v i o l a t e § 8(b) of the NLRA); I n t e r n a t i o n a l Bhd of Boilermakers v. 

Hardeman. 401 U.S. 233, 237-39, 91 S. Ct. 609, 612-14 

( 1 9 7 1 ) ( d i s t r i c t c o u r t had j u r i s d i c t i o n to hear c l a i m t h a t unlawful 

expulsion from union v i o l a t e d § 101(a)(5) of Labor-Management 

Reporting and D i s c l o s u r e Act, 29 U S.C. § 411(a) (5) (1988), although 

expulsion was arguably an u n f a i r labor p r a c t i c e v i o l a t i v e of §§ 

8(b)(1)(A) and 8 ( b ) ( 2 ) of NLRA); American P o s t a l Workers Union v 

United S t a t e s P o s t a l S e r v i c e . 766 F.2d 715, 720 (2d C i r . 

1 9 8 5 ) ( d i s t r i c t c o u r t and NLRB have concurrent j u r i s d i c t i o n over 

s u i t s to enforce l a b o r c o n t r a c t s , "even i f the conduct involved 

might e n t a i l an u n f a i r l a b o r p r a c t i c e " ) , c e r t denied. 475 U.S. 1046 

(1986); United S t a t e s v. Boffa. 688 F.2d 919, 931 (3d C i r . 1982) (m 

RICO prosecution a l l e g i n g mail fraud p r e d i c a t e s and sub s t a n t i v e mail 

fraud v i o l a t i o n s , p r o h i b i t i o n of defendants' conduct by § 8 of NLRA 

would not preclude "enforcement of a f e d e r a l s t a t u t e that 

independently p r o s c r i b e s t h a t conduct"), c e r t , denied. 460 U.S. 1022 

(1983). Here, although the appointed o f f i c i a l s are d i r e c t l y 
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applying the NLRA r a t h e r than some separate body of law, 

con s i d e r a t i o n s t h a t we have p r e v i o u s l y recognized with r e s p e c t to 

the Consent Decree argue compellmgly for a r u l i n g a g a i n s t e x c l u s i v e 

NLRB j u r i s d i c t i o n . 

We have a f f i r m e d an i n j u n c t i o n p r o h i b i t i n g a l l members and 

a f f i l i a t e s of the IBT from i n i t i a t i n g any l e g a l proceeding r e l a t i n g 

to the Consent Decree "m any c o u r t oc forum m any j u r i s d i c t i o n " 

(emphasis added) other than the d i s t r i c t court from which t h i s 

appeal was taken, IBT,. 907 F.2d a t 279, "as a necessary means of 

pr o t e c t i n g the d i s t r i c t c o u r t ' s j u r i s d i c t i o n over implementation of 

the Consent Decree." I d . a t 280. We did so to avoid i n c o n s i s t e n t 

i n t e r p r e t a t i o n s of, and judgments regarding, the Consent Decree, and 

a l s o to avoid r e p e t i t i v e l i t i g a t i o n that would d i s t r a c t the 

government and the court-appointed o f f i c e r s from implementation of 

the Consent Decree. I d . I t would be completely d i s n i p t i v e t o r u l e 

t h a t despite t h i s arrangement, the d i s t r i c t court has no a u t h o r i t y 

to address any matter a r i s i n g under the Consent Decree t h a t might 

arguably be deemed an u n f a i r l a b o r p r a c t i c e under the NLRA.' 

As we have s t a t e d , "a d i s t r i c t judge can l e g i t i m a t e l y a s s e r t 

comprehensive c o n t r o l over complex l i t i g a t i o n , " IBT. 907 F.2d at 

281, and t h i s r u l e i s p r o p e r l y invoked m t h i s case. See i d . ; c f 

Berger v Heckler. 771 F.2d 1556, 1576 n.32 (2d C i r . 1985)("'[f]ew 

persons are i n a b e t t e r p o s i t i o n to understand the meaning of a 

consent decree than the d i s t r i c t judge who oversaw and approved 
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I t ' " ) (quoting Brown v. Neeb. 644 F.2d 551, 558 n.l2 (6th C i r 

1981)). We conclude t h a t t h e NLRB does not have e x c l u s i v e 

j u r i s d i c t i o n over the conduct a t i s s u e on t h i s appeal, and t h a t the 

d i s t r i c t court and i t s appointed o f f i c e r s accordingly did not e r r 

m addressing i t . F i n a l l y , by r e q u i r i n g s t r i c t adherence t o the 

requirements of f e d e r a l l a b o r law i n the enforcement of the Consent 

Decree, see i n f r a , we preclude t h a t " i n t e r f e r e n c e with n a t i o n a l 

p o l i c y " t h a t was the f o c a l concern i n Garmon. See 359 U.S. a t 245. 

C. The Merits.* 

F i n a l l y , Yellow F r e i g h t contends t h a t the s u b s t a n t i v e 

determination made by the E l e c t i o n O f f i c e r as to the Chicago Ridge 

terminal, and affirmed by the Independent Administrator and the 

d i s t r i c t court, i s i n c o r r e c t as a matter of law.' As i n d i c a t e d 

supra, the claims of Clement and McGinnis f o r access to Yellow 

F r e i g h t ' s property are premised upon the p r o v i s i o n m A r t i c l e V I I I , 

s e c t i o n 10(d) of the E l e c t i o n R u l e s t h a t safeguards "candidates' or 

members' p r e - e x i s t i n g r i g h t s t o . . . [campaign] . . . on employer 

or Union premises." The Independent Administrator properly 

construed t h i s p r o v i s i o n to invoke both "past p r a c t i c e or agreement 

among employers and the IBT, . . . and any su b s t a n t i v e r i g h t s of 

union members to engage i n such conduct as e s t a b l i s h e d by a p p l i c a b l e 

law." The p e r t i n e n t i s s u e on t h i s appeal i s the content of the 

"a p p l i c a b l e law," s i n c e no p r e e x i s t i n g p r a c t i c e or agreement has 

been a s s e r t e d to be p e r t i n e n t t o t h i s controversy. For the reasons 
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t h a t follow, we conclude t h a t the determination on appeal d i d not 

adequately c o n s i d e r the a v a i l a b i l i t y of a l t e r n a t e means of 

communicating w i t h Yellow F r e i g h t ' s Chicago Ridge employees a t 

l o c a t i o n s other than the w o r k s i t e , and t h a t the case must 

accordingly be remanded for r e c o n s i d e r a t i o n by the d i s t r i c t court 

and the court-appointed o f f i c e r s . 

The landmark case i n t h i s a r e a i s NLRB v. Babcock & Wilcox 

Co . 351 U S. 105 (1956), which r u l e d t h a t : 

[A]n employer may v a l i d l y post h i s property 
a g a i n s t nonemployee d i s t r i b u t i o n of union 
l i t e r a t u r e i f reasonable e f f o r t s by the union 
through other a v a i l a b l e channels of 
communication w i l l enable i t to reach the 
employee with i t s message and i f the 
employer's n o t i c e or order does not 
d i s c r i m i n a t e a g a i n s t the union by a l l o w i n g 
other d i s t r i b u t i o n . 

I d . a t 112. 

E x p l a i n i n g the balance to be s t r u c k , the Court went on to say: 

T h i s I S not a problem of always open or 
always c l o s e d doors f o r union organization on 
company property. O r g a n i z a t i o n r i g h t s a r e 
granted to workers by the same aut h o r i t y , the 
National Government, t h a t preserves property 
r i g h t s . Accommodation between the two must 
be obtained with as l i t t l e d e s t r u c t i o n of one 
as i s c o n s i s t e n t with the maintenance of the 
other. The employer may not a f f i r m a t i v e l y 
i n t e r f e r e with o r g a n i z a t i o n ; the union may not 
always i n s i s t t h a t the employer a i d 
o r g a n i z a t i o n . But when the i n a c c e s s i b i l i t y 
of employees makes i n e f f e c t i v e the reasonable 
attempts by nonemplovees to communicate with 
them through the usual channels, the r i g h t to 
exclude from property has been required to 
y i e l d to the extent needed to permit 
communication of information on the r i g h t to 
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organize. 

I d . (emphasis added). 

Babcock and Wilcox i n v o l v e d e f f o r t s by unions t o organize the 

pertinent employees, r a t h e r than mtraunion e l e c t i o n s . See i d . a t 

106. The i s s u e , however, was whether the employers had v i o l a t e d 

s e c t i o n 8 ( a ) ( 1 ) of the NLRA, 29 U.S.C. § 158 (a) (1) (1988) , by 

impeding t h e i r employees' s e c t i o n 7 " r i g h t to s e l f - o r g a n i z a t i o n " 

29 U S.C. § 157(1988). I t has s i n c e been made c l e a r t h a t i n t r a u n i o n 

campaigning a c t i v i t i e s i m p l i c a t e employees' s e c t i o n 7 r i g h t "to 

form, join, or a s s i s t l a b o r organizations," or to " r e f r a i n " 

therefrom, i d . , and t h a t unlawful i n t e r f e r e n c e w i t h t h a t r i g h t i s 

a l s o a s e c t i o n 8 ( a ) ( 1 ) u n f a i r l a b o r p r a c t i c e . See NLRB v Maanavox 

Co.. 415 U.S. 322, 324 (1974); D i s t r i c t Lodge 91. I n t ' l Ass'n of 

Machinists v. NLRB. 814 F.2d 876, 879 (2d C i r . 1987). 

Babcock and Wilcox r u l e d t h a t " i f the l o c a t i o n of a p l a n t and 

the l i v i n g q u a r t e r s of the employees place the employees beyond the 

reach of reasonable union e f f o r t s t o communicate with them, the 

employer must al l o w the union t o approach h i s employees on h i s 

property " 351 U.S. at 113. On the other hand, the NLRA "does not 

require that the employer permit the use of i t s f a c i l i t i e s f o r 

organization when other means a r e r e a d i l y a v a i l a b l e . " I d . a t 114. 

As the NLRB has summarized' 

Babcock thus holds t h a t where persons other 
than employees of an employer that owns or 
c o n t r o l s the property m question are 
concerned, " a l t e r n a t i v e means" must always be 
considered; a property owner who has c l o s e d 
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1 h i s property t o nonemployee communications, 
2 on a n o n d i s c r i m i n a t o r y b a s i s , * cannot be 
3 required t o g r a n t a c c e s s where reasoneible 
4 a l t e r n a t i v e means e x i s t , but i n the absence 
5 of such means the p r o p e r t y r i g h t must y i e l d 
6 to the e x t e n t n e c e s s a r y to permit the 
7 organizers t o communicate with the employees. 

8 Jean Country. 291 N.L.R.B. 11, 12 (1988)(emphasis p a r t i a l l y added). 

9 We have most r e c e n t l y c o n s i d e r e d t h i s i s s u e i n National 

10 Maritime Union v. NLRB. 867 F.2d 767 (2d C i r . 1989), where we 

11 affirmed an NLRB determination t h a t an employer had not committed 

12 an u n f a i r labor p r a c t i c e by b a r r i n g union organizers from i t s boats 

13 because "the record [was] inadequate to e s t a b l i s h t h a t home v i s i t s 

14 were unreasonable," and the union "had the burden of proving t h a t 

15 a l t e r n a t i v e means of communication were unreasonable." 867 F.2d at 

16 775. 

17 The problem with the determination on appeal here i s t h a t 

18 v i r t u a l l y no c o n s i d e r a t i o n was g i v e n to a l t e r n a t i v e ways of 

19 communicating with the Chicago Ridge employees of Yellow F r e i g h t 

20 away from the j o b s i t e . Both t h e E l e c t i o n O f f i c e r and the 

21 Independent Administrator recognized m general terms the need to 

22 consider a l t e r n a t i v e means of communication, but s p e c i f i c a t t e n t i o n 

2 3 was accorded only to a l t e r n a t i v e s immediately adjacent to the 

24 Chicago Ridge j o b s i t e . The d i s t r i c t c ourt affirmed on the b a s i s of 

25 the determination by the Independent Administrator. I n view of the 
26 a p p l i c a b l e law, t h i s i s c l e a r l y inadequate, and we must therefore 

27 vacate and remand. 
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1 I n doing so, we note t h a t the c o n s i d e r a t i o n of t h i s i s s u e on 

2 remand may take i n t o account a l l p e r t i n e n t matters, i n c l u d i n g time 

3 c o n s t r a i n t s imposed by the impending e l e c t i o n schedule and co s t 

4 f a c t o r s . See National Maritime Union. 867 F.2d a t 774. We note 

5 a l s o t h a t home v i s i t s were considered a p l a u s i b l e a l t e r n a t i v e m 

6 National Maritime Union because the union o r g a n i z e r s were provided 

7 by the employer with the names and addresses of the employees whom 

8 the organizers sought to approach. See i d . a t 769. I n sum, we do 

9 not seek to pose undue d i f f i c u l t i e s f o r the d i s t r i c t court and the 

10 court-appointed o f f i c e r s m d e a l i n g p r a c t i c a l l y and f l e x i b l y with 

11 the s i g n i f i c a n t burden of overseeing the ongoing IBT e l e c t i o n , but 

12 we cannot r a t i f y d e c i s i o n s made m t h a t e f f o r t which do not comport 

13 with the requirements of a p p l i c a b l e law. 

14 We note, f i n a l l y , t h a t i f Yellow F r e i g h t should on remand be 

15 v a l i d l y compelled t o provide a c c e s s t o i t s Chicago Ridge property 

16 m connection with the 1991 IBT e l e c t i o n , such compelled access 

17 would not i n h i b i t Yellow F r e i g h t ' s continued e n t i t l e m e n t to enforce 

18 I t s "no s o l i c i t a t i o n " p o l i c y i n the future, m the absence of 

19 j u d i c i a l d i r e c t i o n t o the contrar y . Yellow F r e i g h t would not m 

20 such circumstances have v o l u n t a r i l y abandoned i t s p o l i c y or 

21 w i l l i n g l y e s t a b l i s h e d any exception t o i t . Cf. NLRB v. Southern Md. 

22 Hosp C t r . . 916 F.2d 932, 937 (4th C i r . 1990) ("[c]laims of 

2 3 d i s p a r a t e enforcement i n h e r e n t l y r e q u i r e a f i n d i n g t h a t the employer 

24 t r e a t e d s i m i l a r conduct d i f f e r e n t l y " ) ( e m p h a s i s added); Restaurant 
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Corp. of Am. v. NLRB. 827 F.2d 799, 807 (D.C. C i r . 1987) (same); i d -

a t 812 n.3 (Bork, J . , d i s s e n t i n g i n p a r t and concurring i n p a r t 

(same). Accordingly, such a r u l i n g would e s t a b l i s h only t h a t Yellow 

F r e i g h t may on occasion be r e q u i r e d t o provide a c c e s s t o i t s 

property i n furtherance of the Consent Decree, d e s p i t e i t s "no 

s o l i c i t a t i o n " p o l i c y . Yellow F r e i g h t would continue t o be e n t i t l e d 

to l i m i t access to i t s property pursuant to the "no s o l i c i t a t i o n " 

p o l i c y , s u b j e c t only to the general l i m i t s of f e d e r a l labor law 
See Babcock & Wilcox. 351 U.S. a t 112. 

D. I m u n c t i v e R e l i e f . 
t 

Yellow F r e i g h t asks t h a t we d i r e c t the d i s t r i c t court to 

permanently enjom the E l e c t i o n O f f i c e r and Administrator "not to 

a s s e r t a u t h o r i t y or j u r i s d i c t i o n over Yellow F r e i g h t under c o l o r of 

the [Consent Decree] or E l e c t i o n R u l e s , not to process any protest 

or grievance against any a c t by Yellow F r e i g h t , and not to seek to 

requ i r e Yellow F r e i g h t to respond . . . to . . . any p r o t e s t or 

grievance a r i s i n g [ t h e r e u n d e r ] . " As i s obvious from t he foregoing, 

we w i l l not provide such r e l i e f , s i n c e we deem Yellow Freight 

amenable to the a u t h o r i t y of the d i s t r i c t court and the court-

appointed o f f i c e r s as t o the dispute on appeal, pursuant t o the A l l 

Writs Act, and do not c o n s i d e r the a u t h o r i t y of the d i s t r i c t court 

and i t s o f f i c e r s to d e a l with t h a t d i s p u t e t o be preempted by the 

NLRB Our r u l i n g i s l i m i t e d to a s s u r i n g t h a t the c o r r e c t l e g a l 

standards are applied i n the r e s o l u t i o n of t h i s controversy. 

26 
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1 Conclusion 

2 The order of the d i s t r i c t c o u r t i s vacated, and the case i s 

3 II remanded for f u r t h e r proceedings not i n c o n s i s t e n t with t h i s opinion. 

4 II Yellow F r e i g h t ' s a p p l i c a t i o n f o r i n j u n c t i v e r e l i e f i s denied. The 

5 II p a r t i e s s h a l l bear t h e i r own c o s t s . 
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F O O T N O T E S 

1. Hewer has not appealed from t h i s determination, so the 

balance of the proceedings i n t h i s c a s e , i n c l u d i n g t h i s appeal, are 

addressed only t o the Chicago Ridge c o n t r o v e r s y . 

2. Throughout these proceedings, the appeal procedures made 

a v a i l a b l e by the Consent Decree t o t h e p a r t i e s t h ereto have been 

extended t o Yellow F r e i g h t . Any f a i l u r e thus to provide an 

opportunity to Yellow F r e i g h t to l i t i g a t e i t s claims would run afoul 

of Martin, 490 U.S. a t 761-62. 

3. As Judge Winter's d i s s e n t suggests, the normally g l a c i a l 

pace of NLRB proceedings regarding u n f a i r labor p r a c t i c e i s i l l 

s u i t e d t o the r e g u l a t i o n of ongoing IBT e l e c t i o n s envisioned by the 

Consent Decree. Our j u r i s d i c t i o n a l r u l i n g , however, i s not premised 

upon t h i s c o n s i d e r a t i o n . 

4. Between the time when t h i s opinion was o r i g i n a l l y issued 

on October 29, 1991 and i t s amendment on February 14, 1992, the 

Supreme Court decided Lechmere. I n c . v. NLRB. 60 U.S.L.W. 4415 (U.S. 

Jan. 27, 1992) , s i g n i f i c a n t l y r e v i s i n g t h e law h e r e i n a f t e r addressed 

i n s e c t i o n C of t h i s D i s c u s s i o n . Because, on remand, t h i s case has 

been d i s m i s s e d as moot i n view of the completion of the 1991 

e l e c t i o n of IBT o f f i c e r s , we deem i t unnecessary to amend s e c t i o n 

A 0 72A 
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1 II C of t h i s Discussion, but append t h i s footnote simply to s i g n a l the 

2 Lechmere development of the law as of the amendment date of t h i s 

3 opinion. 

4 II 5. We are unpersuaded by the argument of counsel f o r Clement 

5 II and McGinnis t h a t Yellow F r e i g h t has waived i t s r i g h t t o contest the 

6 II merits on appeal. The E l e c t i o n O f f i c e r , the Independent 

7 II Administrator, and the d i s t r i c t court a l l addressed the merits, and 

8 II Yellow F r e i g h t made c l e a r t h a t i t contested those r u l i n g s . Yellow 

9 II F r e i g h t placed i t s primary emphasis i n the d i s t r i c t c o u r t upon other 

10 II argximents, however, i n view of the court ' s expressed des i r e s 

11 II concerning the i s s u e s to be addressed a t the hearing t h a t resulted 

12 II m the r u l i n g on appeal. 

13 II 6. The E l e c t i o n O f f i c e r ' s l e t t e r opinion regarding Chicago 

14 II Ridge observed that Yellow F r e i g h t has permitted some s o l i c i t a t i o n 

15 II during the Christmas season by United Way m one of the areas 

16 II a l t e r n a t i v e l y ordered to be made a v a i l a b l e to Clement and McGinnis, 

17 II but the i s s u e of d i s c r i m i n a t o r y access was not o t h e r v i s e pursued. 

11 

40 72A 



1 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 

U.S. V. IBT. et a l . , 191-6096 

WINTER, C i r c u i t Judae. d i s s e n t i n g : 

I r e s p e c t f u l l y d i s s e n t . 

I do not agree: ( i ) t h a t the Consent Decree between the IBT 

and the government purports t o v e s t j u r i s d i c t i o n i n the c o u r t -

appointed Administrator and r e v i e w i n g f e d e r a l c o u r t s to a d j u d i c a t e 

u n f a i r l a b o r p r a c t i c e charges brought by two IBT members a g a i n s t an 

employer under the National Labor R e l a t i o n s Act ("NLRA") ;̂  ( i i ) 

t h a t . I f the Decree so empowers the A d m i n i s t r a t o r , i t i s v a l i d ; or 

( i l l ) t h a t the a d j u d i c a t i o n i n q u e s t i o n i s a u t h o r i z e d by the A l l 

W r i t s Act. 

I 

With regard to ( i ) , the meaning of the Consent Decree, A r t i c l e 

V I I I , S e c t i o n 10(d), provides t h a t "No r e s t r i c t i o n s be placed upon 

candidates' or members' p r e - e x i s t i n g r i g h t s t o s o l i c i t , support, 

d i s t r i b u t e l e a f l e t s or l i t e r a t u r e . . . or engage i n general 

a c t i v i t i e s on employer or union premises." G i v i n g t h i s language 

i t s o rdinary meaning i n the p r e s e n t context, t h e r e i s no b a s i s f o r 

f i n d i n g t h a t Yellow F r e i g h t v i o l a t e d i t s terms. The words "pre

e x i s t i n g r i g h t s " seem no more than a r e f e r e n c e to r i g h t s of a c c e s s 

p r e v i o u s l y recognized by employers through c o n t r a c t or past 

p r a c t i c e or decreed by enforcement o r d e r s of the National Labor 

R e l a t i o n s Board ("NLRB"). T h i s reading accords with the language 

used m the Consent Decree and l i m i t s the r i g h t s of access 

conferred by the Decree to r i g h t s enjoyed by the IBT that the IBT 

may l a w f u l l y confer upon IBT members.^ However, under t h a t 

reading. Y e l l o w F r e i g h t d i d not v i o l a t e the Consent Decree. Yellow 
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F r e i g h t ' s n o - s o l i c i t a t i o n r u l e was m e f f e c t when the Consent 

Decree was signed. Clement and McGinnis th u s had no p r e - e x i s t i n g 

r i g h t of a c c e s s t o Yellow F r e i g h t ' s premises. 

I I 

However, with regard t o ( i i ) , my c o l l e a g u e s read the language 

d i f f e r e n t l y , based upon the A d m i n i s t r a t o r ' s i n t e r p r e t a t i o n of the 

words " p r e - e x i s t i n g r i g h t s " as i n c l u d i n g " a l l s u b s t a n t i v e r i g h t s of 

union members . . . under e s t a b l i s h e d law." Under t h i s reading, 

the Decree purports to v e s t j u r i s d i c t i o n m t h e Administrator to 

ad j u d i c a t e non-employees' c l a i m s of a c c e s s t o Yellow F r e i g h t ' s 

premises under the NLRA 

Pu t t i n g a s i d e the A l l Writs Act f o r the moment, i t i s a 

mystery to me where IBT and the government found the a u t h o r i t y to 

empower the A d m i n i s t r a t o r t o a d j u d i c a t e u n f a i r l a b o r p r a c t i c e 

charges i n v o l v i n g non-parties to the Decree. T h i s i s s u e i s not 

d i r e c t l y addressed i n my c o l l e a g u e s ' opinion. I n f a c t . Congress 

has designated e x c l u s i v e procedures f o r the a d j u d i c a t i o n of u n f a i r 

labor p r a c t i c e c l a i m s I know of no theory under which the IBT and 

the government had the power, e s s e n t i a l l y l e g i s l a t i v e i n nature, to 

over r i d e Congress's e x p l i c i t d i r e c t i o n t h a t Clement and McGmnis 

f i l e t h e i r u n f a i r labor p r a c t i c e charges w i t h the NLRB. 

Not s u r p r i s i n g l y , I a l s o do not agree t h a t the IBT and the 

government had the power to er a s e Yellow F r e i g h t ' s r i g h t to 

l i t i g a t e the u n f a i r labor p r a c t i c e charges before the NLRB. Nor do 

I agree t h a t a l l o w i n g the IBT and the government to accomplish t h i s 

l e g i s l a t i v e a c t was not a d e n i a l of due p r o c e s s t o Yellow F r e i g h t . 
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Yellow F r e i g h t d i d have hearings on the u n f a i r l a b o r p r a c t i c e 

charges before the Administrator and the d i s t r i c t c o u r t . However, 

Yellow F r e i g h t was not accorded due p r o c e s s when t h e Consent Decree 

deprived i t of t h e r i g h t t o l i t i g a t e u n f a i r l a b o r p r a c t i c e charges 

before the NLRB r a t h e r than before the A d m i n i s t r a t o r . Yellow 

F r e i g h t had n e i t h e r n o t i c e nor a h e a r i n g i n the RICO proceeding as 

to the p o t e n t i a l l o s s of i t s r i g h t s under f e d e r a l law. i f the IBT 

and the government had the power to e r a s e Yellow F r e i g h t ' s r i g h t s , 

then Yellow F r e i g h t should have been made a p a r t y defendant i n the 

RICO a c t i o n and allowed to l i t i g a t e to f i n a l judgment the issue of 

whether the l o s s of such r i g h t s could be granted as r e l i e f . 

I l l 

T h i s b r i n g s me t o ( i i i ) , namely, the A l l W r i t s Act i s s u e . I 

agree with my c o l l e a g u e s t h a t , m c o n t r a s t to the Consent Decree, 

the A l l Writs A c t may confer j u r i s d i c t i o n over t h i r d p a r t i e s where 

nece s s a r y to implement otherwise v a l i d p r o v i s i o n s of the Decree. 

My c o l l e a g u e s reason t h a t the proceedings a g a i n s t Yellow F r e i g h t 

a r e necessary t o a v o i d i n c o n s i s t e n t i n t e r p r e t a t i o n s of t h a t Decree. 

I f the Consent Decree merely i n c o r p o r a t e s p e r t i n e n t p r o v i s i o n s of 

the NLRA, however, then the only i n c o n s i s t e n c i e s t h a t might a r i s e 

would be between the A d m i n i s t r a t o r ' s i n t e r p r e t a t i o n s of the NLRA 

and the NLRB's i n t e r p r e t a t i o n s of the same s t a t u t e . The 

apprehension t h a t the Administrator may disagree w i t h the NLRB as 

to the meaning of the NLRA, and t h e t a c i t but y e t inexorable 

assumption t h a t the A d m i n i s t r a t o r ' s view should p r e v a i l , merely 

h i g h l i g h t the i l l e g i t i m a c y of viewing the Consent Decree as v e s t i n g 
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the Administrator with j u r i s d i c t i o n over u n f a i r l a b o r p r a c t i c e s . 

I t goes without s a y i n g t h a t the A l l W r i t s Act does not author i z e 

the displacement of Congress's l e g i s l a t i v e scheme f o r the 

a d j u d i c a t i o n of u n f a i r l a b o r p r a c t i c e s . 

However, my c o l l e a g u e s ' d i s c u s s i o n of the preemption i s s u e 

i m p l i e s that t h e Consent Decree c r e a t e d independent r i g h t s of 

a c c e s s , i e . not based on the NLRA, by IBT candidates to 

employers' property. T h e i r d i s c u s s i o n of the preemption i s s u e 

r e l i e s e x c l u s i v e l y on cases i n which c l a i m s based on other bodies 

of law, e g. . common law t r e s p a s s c l a i m s or "where f e d e r a l laws and 

p o l i c i e s other than the NLRA are i m p l i c a t e d , " o v e r l a p u n f a i r labor 

p r a c t i c e claims and are v a l i d l y a d j u d i c a t e d by t r i b u n a l s other than 

the NLRB. Those c a s e s are n e i t h e r analogous nor r e l e v a n t to the 

i n s t a n t matter u n l e s s the Consent Decree i s viewed as c r e a t i n g a 

new body of law t o be enforced by t h i r d p a r t i e s a g a i n s t other t h i r d 

p a r t i e s for purposes of the IBT e l e c t i o n , another l e g i s l a t i v e a c t 

the IBT and the government had no power t o accomplish. Moreover, 

i n t h e i r d i s c u s s i o n of the A l l W r i t s Act, they emphasize the 

" p u b l i c i n t e r e s t " i n democratizing the IBT and purging i t of 

organized crime i n f l u e n c e . Again, t h i s i m p l i e s t h a t the Decree 

embodies l e g a l commands beyond those found m p r e s e n t labor law. 

Whatever the i m p l i c a t i o n s of the opinion, however, the content of 

th e s e new l e g a l commands i s not s p e l l e d out. Indeed, the 

Administrator's view of h i s powers was l i m i t e d to enforc i n g 

" s u b s t a n t i v e r i g h t s . . . under e s t a b l i s h e d law," (emphasis added), 

and my colleagues purport t o apply only standards d e r i v e d from the 
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NLRA. 

I know of no precedent for t h i s expansive use of the A l l Writs 

Act. United S t a t e s v. IBT. 907 F.2d 277 (2d C i r . 1990), h e l d that 

l o c a l unions, who were not p a r t i e s t o the Consent Decree but are 

c o n s t i t u e n t bodies of the IBT, had t o l i t i g a t e i s s u e s concerning 

the meaning of t h a t Consent Decree i n the Southern D i s t r i c t of New 

York. T h i s e s s e n t i a l l y housekeeping d e c i s i o n d e a l t s o l e l y with 

i n c o n s i s t e n c i e s concerning the meaning of the Consent Decree, not 

disagreements over the meaning of a f e d e r a l s t a t u t e , such as the 

NLRA I n Yonkers Racing Corp v C i t v of Yonkers. 858 F.2d 855 {2d 

C i r . 1988), c e r t denied. 489 U S 1077 (1989), the C i t y of 

Yonkers, pursuant to a consent decree entered i n the Southern 

D i s t r i c t , i n i t i a t e d condemnation proceedings m s t a t e court. 

Subsequently, the property owners brought a c t i o n s m s t a t e courts 

to i n v a l i d a t e the proposed condemnations. We af f i r m e d an order 

d i r e c t i n g the C i t y to remove the s t a t e c o u r t a c t i o n s . Our 

p r i n c i p a l concern was again the e f f e c t of i n c o n s i s t e n t judgments 

with r e s p e c t t o the meaning of a consent decree. A secondary 

concern was the f e a r t h a t the C i t y of Yonkers would not vigorously 

defend the i n v a l i d a t i o n proceedings. F i n a l l y , i n I n re Baldwin-

United Corporation. 770 F.2d 328 (2d C i r . 1985), we upheld an 

in3unction p r o h i b i t i n g s t a t e s from f i l i n g c i v i l a c t i o n s a g ainst 

p a r t i e s who were defendants i n a m u l t i - d i s t r i c t s e c u r i t i e s 

l i t i g a t i o n . We d i d so m order to e f f e c t u a t e a settlement 

agreement m which the p l a i n t i f f s had waived t h e i r s t a t e law claims 

and to ensure t h a t s t a t e s could not d i s r u p t the agreement by 
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a s s e r t i n g claims d e r i v a t i v e of the s e t t l e d c l a i m s . See i d . a t 336-

37. 

By c o n t r a s t , t h e proceeding a g a i n s t Yellow F r e i g h t has nothing 

t o do with e i t h e r t h e r i s k of i n c o n s i s t e n t d e c i s i o n s concerning the 

meaning of the Consent Decree, c o l l u s i v e a c t i o n s by a p a r t y to the 

Decree, or a need t o avo i d d e r i v a t i v e , d u p l i c a t i v e a c t i o n s that 

would unravel a c l a s s a c t i o n settlement. 

IV 

I b e l i e v e t h a t Clement and McGinnis should have been required 

t o f i l e u n f a i r l a b o r p r a c t i c e charges with the NLRB. With the 

support of the A d m i n i s t r a t o r , they then could have s p e c i f i c a l l y 

requested the General Counsel to seek p r e l i m i n a r y r e l i e f under 

S e c t i o n 10(D). 29 U.S.C. § 160(3). 

I t may be t h a t my c o l l e a g u e s a r e influenced by t h e f a c t t h a t 

our c o u r t records c r e a t e what might c h a r i t a b l y be c a l l e d a 

reasonable doubt as t o the c a p a c i t y of the NLRB t o a c t with 

anything but, again speaking c h a r i t a b l y , g l a c i a l speed i n 

a d j u d i c a t i n g u n f a i r l a b o r p r a c t i c e s . See, e.g.. NLRB v. Cakes 

Machine Corp. . 897 F.2d 84 (2d C i r . 1990); N a t i o n a l Maritime Union 

of America. AFL-CIO v. NLRB. 867 F.2d 767 (2d C i r . 1989). 

Nevertheless, t h e r e i s l i t i g a t i o n pending i n our c o u r t i n d i c a t i n g 

t h a t S e c t i o n 10{j) a c t i o n s f o r i n j u n c t i o n s are not unknown. NLRB 

V Domsev Trading Corp.. appeal docketed. No. 91-6203 (2d C i r . 

Aug 23, 1991). I n any event, the s o r r y performance of the NLRB i s 

not f o r us to c o r r e c t by i n t e r p r e t a t i o n of consent decrees between 

unions and the government. 
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I thus regard my c o l l e a g u e s ' d e c i s i o n as a profoundly 

t r o u b l i n g precedent. The reach of the d e c i s i o n i s long but the 

t h e o r i e s on which i t i s based seem i l l - d e f i n e d and open-ended. I t 

o f f e r s no l i m i t s t o the power of p a r t i e s t o consent decrees to 

a l t e r r a d i c a l l y the s u b s t a n t i v e l e g a l r i g h t s of non-parties by 

invoking the " p u b l i c i n t e r e s t " and the A l l W r i t s Act. The b e s t 

t h a t can be s a i d i s t h a t t h e i r opinion does so i n the congenial 

f a c t u a l s e t t i n g of a c o r r u p t and undemocratic union. I hope that 

a l l f u r t h e r r e f e r e n c e s t o t h i s d e c i s i o n w i l l be accompanied by the 

words, "That case i s e a s i l y d i s t i n g u i s h a b l e ; i t involved the 

Teamsters " 
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FOOTNOTES 

1. Amendments t o t h e m a j o r i t y opinion subsequent t o r e c e i p t of the 

g a l l e y s from West P u b l i s h i n g Co. have s t r i c k e n r e f e r e n c e s to the 

consent decree as a source of a u t h o r i t y f o r the m a j o r i t y ' s 

d e c i s i o n . I n p a r t , t h e r e f o r e , my d i s s e n t now appears t o be 

responding to arguments not r a i s e d by my c o l l e a g u e s . I am not 

a l t e r i n g the substance of the d i s s e n t f o r two reasons. F i r s t , such 

an a l t e r a t i o n cannot be accomplished before the p u b l i s h i n g of t h i s 

d e c i s i o n i n the hardbound volume of the Fe d e r a l Reporter, Second 

S e r i e s . Second, because I r e j e c t the view t h a t the A l l Writs Act 

au t h o r i z e s the a c t i o n s of the d i s t r i c t c o u r t , i t i s not 

ina p p r o p r i a t e f o r me t o address the question of whether the consent 

decree may j u s t i f y those a c t i o n s . 

I w i l l make one f u r t h e r observation. The b a s i s f o r the view 

t h a t the NLRA, as administered by the co u r t o f f i c e r s and d i s t r i c t 

court, governs the i s s u e s i n the i n s t a n t matter, i s based upon the 

language of A r t i c l e E i g h t , Section 1 0 ( d ) , of the consent decree. 

I f the a c t i o n s of the d i s t r i c t c o u r t a r e a c t u a l l y j u s t i f i e d by the 

A l l W rits Act, then t h e r e i s no reason t o hold t h a t the NLRA 

governs the employees' r i g h t s to hand out l e a f l e t s . The r i g h t to 

engage i n such d i s t r i b u t i o n should be determined on the b a s i s of 

what i s necessary to b r i n g about the f a i r e l e c t i o n contemplated by 

the Decree, whether or not such a r i g h t e x i s t s under the NLRA. 
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2. I do not mean t o suggest t h a t a b r i g h t l i n e d e f i n e s the "pre

e x i s t i n g r i g h t s " i n c o r p o r a t e d by the Consent Decree. Indeed, I can 

imagine a host of d e f i n i t i o n a l problems a r i s i n g from t h e p r o v i s i o n . 

Such problems, however, a r e not a reason t o g i v e t h e Decree an 

expansive reading. 
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